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CORRIGENDA AND ADDENDA. 



Page 32, line 31, insert in the margin the word "judgment." 

„ 37, lines 1 and 4, the ivords " Mr. A. Kyriakides " and the words 

" Mr. Gooding " should not be in italics. 
„ 77, line 12, for " application " ?ww/ " appropriation." 
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CASES 



DECIDED BY 



THE SUPEEIE COUET OF CYPEUS 

ON APPEAL. 



[HUTCHINSON, C.J. and MIDDLETON, J.] ^onlPn'f" 

& 

MURIDE SABRI, Flainiiff, ^TO^^t 



DERVISH IBRAHIM, Defendant 

Jurisdiction of Sheri Court— Cyprus Courts of Justice Order, 1882, 

Sec. 20— Annex to Convention between England and Turkey, 1878— 

" Religious matters"—" Mehr"— *' Nafaqa." 

A husband and wife, Moslems, hav'uig quarrelled and the husband hacing 
deserted the wife, she »ued him in the Sheri Court for alimany and for tJw balance 
of the Mehr Mitajel * fined in the Izin-tmme f which had been sighted by th^ Qadi 
and by the Vehils of the parties before the marriage : — 

Held : tliat the Sheri Court Itad jurisdiction to entertain both the claims. 

This was an appeal by the Plaintiff and a cross appeal by the 
Defendant from an order of the District Court of Nicosia made on the 
5th of November, 1901. 

The Plaintiff is the wife of the Defendant. They are both Moslems. 
On the negotiations for their marriage the Mehr Muajel was fixed at 
£20. The Izin-name, which was put in evidence in this action, is 
headed in English "marriage permit," and in Turkish, "Muejel £10, 
Muajel £20 " ; it is addressed to the Imam of Arab Ahmet Mosque and 
requires him " to perform the ceremony of betrothal between Muride 
Sabri Effendi, resident in your quarter, a virgin of full age, if there is 
no religious obstacle, and Dervish Effendi Ibrahim, who is seeking her 
in marriage, with the permission of her next of kin and the consent of 

* Mehr is a payment appointed to be made by the husband to his wife. There are 
two kinds, Mehr Muajel, which ought to be paid before consummation of maniage, 
and Mehr Muejel which must be paid to the wife on separation or the death of the 
husband. In this case the balance of the former was sued for. 

t License. 
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the ^mrtics, the Miiejel and tlie Mimjel hjivino; l)eeii i\xei\^ in the presence 
of witnesses. Mnharrem, 1317." 

It was signed and sealed by the Qiidi and by the Vekils of the parties 
and by witnesses. The hnsband and wife having quarrelled and he 
having deserted her, she sued him in the Sheri Court for £10, the unpaid 
balance of the Mehr Muajel, and for alimony. The Qadi gave judgment 
for her for the £10, and, by a separate Ham for 10s. a month as 
alimony. 

The Plaintiff then applied to the District Court for execution of these 
Hams : and that Court, being of opinion (following Emine Hanoum 
Mustafa /*. Hafuz Mehmet Emin, ii. C.L.R., 26), that it had power on 
such an application to enquire whether tlie Sheri Court had jurisdiction 
to issue the Hams, held that the claim for Muajel was not within the 
jurisdiction of the Sheri Court, but that the claim for alimony was and 
it accordingly refused to issue a writ of execution for the £10, but, after 
examining the Defendant as to his means, ordered him to pay 6s. a 
month in respect of the second Ham. 

lioth parties appealed. 

Lff.sre/lpfi, King's Advocate, for the Plaintiff. 

He cited Baillie's Digest of Mahomedan Law, p. 35 ; and the Greek 
Destour, ii., 1694. 

AVvY/.s// for the Defendant. 

He referred to two cases, — one in a French Hidian Court, the other in 
a Senegal Couit, in the Revue Internationale for 1st July, 1895, and 
Ist October, 1895, — as showing that Mehr (dot) is a civil debt. 

LameUe>i replied : 

JtKljjment : (After stating the facts the Court proceeded) : The 
iiuestion whether the Sheri Court had jurisdiction in this case depends 
on the meaning of the words " religious matters " in Sec 20 of the 
Cyprus Coui'ts of Justice Order, 1882. Hi the Annex, dated 1st July, 
1878, to the Convention between Great Britain and Turkey under which 
Cyprus is administered by England, it was agi*eed '* that a Mussulman 
*' Religious Tribunal (Mehkeme-i-Sherie) shall continue to exist in the 
*' Island, which will take exclusive cognizance of religious matters, and 
*' of no others, concerning the Mussulman population of the Island." 
In the Cyprus Courts of Justice Order, 1882, this agreement is recited 
and it is ordered in Sec. 20 that " from the time of this Order coming 
" into operation the jurisdiction of the Mussulman Religious Tribunals 
" known as the Mehkeme-i-Sherie shall be restricted to the cognizance 
"of religious mattera concerning persons of the Mussulman faith." 

The phrase "religious mattei*s" is certainly vague. In one sense 
almost all matters which may come before any Court may be said to be 
religious ; and Ecclesiastical Courts in different ages and countries have 
at times assumed and exercised jurisdiction in almost every kind of 
matter on the ground that the matter was religious or affected religion ; 
and, m particular, questions affecting or arising out of marriage, divorce, 
infancy, wills and inheritance, have been considered to be especially 
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withiu the coguizance of Ecclesiastical Courts. The parties to the Con- 
vention of 1878 in using this phrase intended, in our opinion, to refer 
to matter which were especially and peculiarly religious according to the 
ideas of Moslems ; and if we knew what were the matters which at the 
date of the Convention were dealt with exclusively in the Sheri Courts in 
Turkey we should have there a guide as to the mattera which the con- 
tracting |30wers meant to be included under the term "religious." We 
have however no evidence on that point. But it has been stated in 
argument, and we believe it is the fact, that the Sheri Courts in Cyprus 
have ever since the English occupation exercised without question exclu- 
sive jurisdiction 4n all matters relating to marriage or arising out of the 
maiTiage relationship between man and wife, and in particular in all 
claims in respect of Mchr and Nafaqa. * This fact, showing the inter- 
pretation which has been placed by the Courts and by the litigants and 
la wy el's on the ambiguous phrase " religious matters," is a strong argu- 
ment in support of the construction for which the Plaintiff contends. 

It has also been pointed out that whatever may have been the previous 
practice in Turkey, although it was probably not different, — the Sheri 
Courts in Turkey now have exclusive jurisdiction in all questions 
of marriage and Nafaqa under the Circular Order of the Minister of 
Justice issued in 1887, which is set out at p. 1694 of Vol. ii. of the 
Greek text of the Destour. 

We are therefore disjwsed to accept this practice which has been so 
long established in Cyprus as right, unless we can see that claims for 
Mehr and Nafaqa cannot by any reasonable construction of the words be 
called "religious mattei*s." 

Now marriage must certainly be admitted to be one of the subjects 
which are " religious." In the opening of the Mejelle it is said that the 
Sheri Law, so far as it relates to matters of the present life, is divided 
into three parts : — Marriage ; dealings between persons and their relations 
with and conduct towards one another ; and punishments ; and the 
Mejelle deals with the second of these three classes. It deals with 
contracts, specifying the different kinds, — but does not deal at all with 
marriage or contracts of marriage or contracts for Mehr. The subject 
of punishments is dealt with by a separate law, the Penal Code; and 
the Bankruptcy and Commercial Codes regulate other branches of the 
law; but the subject of marriage has always been left to the Sheri 
Courts. 

And both Mehr and alimony may fairly be sjiid to be incidents of 
marriage. Mehr Muajel is the sum which the man is bound to pay to 
his wife before the consummation of the marriage. It is apparently an 
invariable and necessary incident of marriage. Lane in his " Modern 
Egyptians," Chapter 3, says that marriage is effected by the man and 
woman or her Vekil (deputy) declaring their consent to marry each other ; 
and by the payment or part payment of dowry (Mehr) ; and in Cha^jter 
6 he says " the giving of a dowry is indispensable" ; and, if the amount 

* Maiiiteiiaiice. 
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of it is not mentioned, it is fixed by the Hheri Law. (" Dowry " is, of 
course, not a correct translation of Mehr.) And from Book ii., Chapter 
3, of the Hedaya, where the subject of Mehr is dealt with under the 
head of marriage, we gather the same thing. 

If then the right of the woman to Mehr, and the obligation of the 
man to give it, are necessary and inseparable incidents of marriage, — a 
right and an obligation arising by the Divine Law, according to Moslem 
ideas, out of every maiTiage, — ^and if, as we have said is the case, marriage 
is one of tlie matters which are regarded as especially " religious " and 
within the exclusive jurisdiction of the Sheri Court, then it is very 
reasonable to conclude that questions between man and wife about the 
extent and the enforcement of this right and obligation are also " reil- 
gious matters." 

And if questions about the Mehr are " religious,'' a fortiori questions 
about alimony are so ; we agree with the District Court on that point. 
And the order for payment of 6s. a month was, we think, quite right : 
not varying the judgment of the Sheri Court, which the District Court 
could not do, but ordering payment by instalments, under Sec. 30 of 
Law 10 of 1885, without prejudice to the Plaintiff's right to the balance 
of 4s. a month. 

We think therefore that the order of the District Court for payment 
of 6s. a month should stand ; but that the case should be sent back to 
the District Court with a declaration of our opinion that the Plaintiff's 
claim for the £10 was within the jurisdiction of the Sheri Court, so that 
the District Court may enforce the judgment for payment of the £10 in 
such manner as it thinks right. 
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[HUTCHINSON, C.J. and TYSER, J.] 
KEX 

*^« 
lOANNES HAJI NICOLA. 

Criminal Law— Corroboration— Cyprus Courts of Justice Order, 1882, 

Sec. 196. 

It u fwt necessary that every part oftlie tvitness^ story should be corrobm*ated. 

Appeal of the Defendant from the judgment of the District Court of 
Famagusta. 

The Defendant was charged with attempting to ravish a woman, and 
also with threatening her with a knife at the same time and place. The 
woman gave evidence in support of the charge ; there was ample cor- 
robomtion of her statement that the man had assaulted and attempted 
to ravish her ; but there was no corroboration of her statement that, 
while doing so, he threatened her with a knife. 

The District Court found him guilty on both charges. 

The Defendant appealed. 

Mkhaelides for the Appellant. 

No appearance for the Respondent. 

Michaelides contended that as the complainant's allegation about the 
knife was not corroborated, the Defendant was entitled, under Sec. 196 
of the Cyprus Courts of Justice Order, to be acquitted of the second 
charge, and that therefore the sentence ought to be reduced. The 
section relied on is as follows: — "No Court shall give judgment or 
" convict in any case on the evidence of a single witness, which in a 
*' civil case is contradicted, or in a criminal case is contradicted or not 
"admitted by the opposite party to the proceeding in which such 
*' evidence is given, except where such evidence is corroborated by some 
" other material evidence, which, in the opinion of the Court, is sufficient 
" to establish the accuracy of the evidence of the witness." 

Jwhjment : The Court held that it was not necessary that every 
part of the witness* evidence should be corroborated by other material 
evidence, and dismissed the appeal. * 

* In Rex r. Mustafa H. Ahmet and another, 4th April, 1902, where the Defendants 
had been convicted of assault, and complainant's evidence as to the fact that he 
was assaulted and the circumstances of the assault was corroborated by other 
evidence, but there was no: corroboration of his evidence identifying the Defendants 
as the assailants, the conviction was affirmed on the same ground. 
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r. 
ELEXE HAJI GEORGE and HAJI ABRAAM KYPRIANOU. 

Criminal Law— Meaning op *' caught in the act"— Ottoman Penal 

Code, Art. 201. 

A wife left her huihand and wa» found in the htnise of A. wider cirrnmatanees 
trhich routd leare no doubt that she had been jfagsitiff the night in the same bed 
with A. 

Held: that she and A. could be convicted of adultery under Art. 201 of the 
Ottoman P$md Code^ and tluit it was not necessary that any one should have iteen 
them, in the very aet. 

This was an appeal from a judgment of the District Court of Nicosia 
given on the 17th of Mai'ch, 1902, whereby the Defendants wei-e 
convicted of adultery and were sentenced each to six months imprison- 
ment. 

The Defendant Elene had left her husband and gone to live with the 
Defendant Haji Abi'aam. The two Defendants continued to live 
together and expressed their intention to do so. The Defendant Elene 
was seen one morning in Haji Abraam's house under circumstances 
from wliich it would naturally be inferred that she had been passing: the 
*^ night in tiie same be<l with him. Art. 201 of tlie Ottoman Penal (Vnle, 

a.s t^iven in AVal|><)le\s translation, enacts that, *' the evidence which may 
•* be received a<^ainst a man charged with such complicity, apart from 
*' his l>eing caught in the act, shall be that arising from his presence in 
" the harem of a Mussulman , or from letters and documents written by 
"him." 

The District Court held that Art. 201 did not preclude the 
admission of other evidence, and, being of opinion from the other 
evidence that the Defendants had committed adultery, convicted them. 

Artemu for the Appellants. 

No appearance for the prosecution. 

Artemis argued that the clear meaning of Art. 201 is that the only 
evidence admissible against the man is his being caught in the act, or 
his being found in a harem, or some admission in writing : the article is 
(except ai^ to the being caught in a harem) taken from Art. 338 of the 
Code Napoleon, which says clearly "the only evidence;" and the Greek 
translation agrees with this. And if that is so the Defendants ought to 
have been acquitted, for they were not " caught in the act." 
April 3 & 4 Juilfimpnt : The Chief Justice after stating the facts proceeded : 

It was contended for the Defendants that by the law, under which 
they were convicted, only three i)roofs were admissible against the male 
Defendant, and that none of these proofs was present. 

The law, as translated in Walpole's edition, says, "tiie evidence 
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" which may be received against a man charged with complicity apart 
"from his being caught in the act, shall be that arising from his 
''presence in the harem of a Mussulman, or from letters or documents 
" written by him." 

From what the interpreter tells me I think this is a sufficiently correct 
translation of the Turkish ; and we first directed the attention of the 
Appellant's Advocate to the question whether the male Defendant was 
not *' caught in the act." 

At fii"st I thought that these words in the Turkish were perhaps 
intended to refer to the rule which I had read of as laid down by 
Mohammed, that a woman could not be convicted of adultery unless 
witnesses had seen her and the man in the very act. But upon looking 
at the corresponding Sec. (838) of the French Code Penal, from which 
Code the Ottoman Penal Code is in great part a translation, 1 am 
satisfied that this is not so and that the words translated " caught in 
the act" would be better translated ''en flagrant del if,'' The French 
enactment is that " the only proofs admissible against the man " are, 
besides leffaf/ranfdeW, those which are derived from letters or "other 
documents written by the accused;" and flaf/ranf deJit is defined in 
Sec. 41 of the "Code d'instruction Criminelle'' as a deJif which is 
actually being committed or has just been committed. 

In this case the husband of Elene suspected her of committing 
adultery with H. Abraam, and, having found some things in her box, 
which ])e r?us]u.'cte<l that Abraam had given her, he turned her out of his 
house. Slie weni ;it lir>^t. lo stay witli he?' konnibaros Deinetri. Tliis 
was on a Tlmrsday. < hi the following ^ronday night llie hiijsband, 
having received certain information, went with Demetri and the 
Mukhtar and a Zaptieh to H. Abraam 's house. They arrived there earlv 
on Tuesday morning, before sunrise; and they found there H. Abraam 
in the veranda and Elene standing by the bedstead in the room. The 
Zaptieh asked her when she came there, and she said ** last night." He 
asked her, wliy did you come? and she replied, "I want H. Abraam," 
or, "he wants me and I want him." While they were there H. 
Abraam's wife came weeping. It appeared that H. Abraam had turned 
her out of his house on the Monday night, about midnight, when he 
brought Elene there ; and that when she came back he told her to go 
away, saying " I want this one ; I don't want you," or, according to the 
Zaptieh, " take your things and go away ; I will Uve with this woman." 
Elene has been living in H. Abraam's house ever since that night. The 
woman wiis found in the man's house before sunrise. He had taken her 
there at midnight and turned out his own wife. Both the man and the 
woman expressed their intention of living together, and they have been 
living in the same house since that date until now. In my opinion 
upon these facts the man was " caught in the act " or en flaijrant delit 
oil that Tuesday morning, and was properly convicted. 

That being so the other question, as to the admissibility of other 
evidence, does not arise. 
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I may add that if the District Court thoiijifht that the man was not 
"caught in the act" they did so under a mistaken interpretation of the 
words of the law, and we are not differing from them on any question of 
fact. 

Tyser, J., concurred. 

Conrirfmi affirmed. 
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1902 THE EVQAF OF CYPRUS, 



Ajfnl 30 



r. 



KYRILTiOS, METROPOLITAN of KITION, as Metropolitan 

OF THE See. 

Vaqf lands— Rent payable by tenant. 

RefU was paid by the tenant of vaqf lands to the Delegates of Evqaf from 1874 
to 1895, inelnsive, at the rate of a h'de of barley and a kile of wheat per donum. 
After 1895 the tenant cotUlnued to hold the land but refused to pay the same 
rent claming that th4} rent was prior to 1874 and still ought to be estimated by 
the hafii and not the hilei, and that the hajiz was a smaller measure than the Mle. 
Defendant did not prove on what terms he became tenant of the land, nor did he 
prove any cotttract to pay by the hafiz. 

Held : that Defendant, wkile he continued as tenant tvithout any fresh agree- 
ment, 7nust continue to pay the rent at the rate of a kile per donum unless he 
c&tdd prove that he was entitled to Jwld as tetiant at a different rent. 

Held further : that tht mere fact that a tenant of vaqf property has once 2>aid 
a rent lower thAin that which he has stibsequently paid is not proof that he is 
entitled to hold the 2>yoperty at the lower rent. 

This was an appeal by the Defendant from a judgment of the 
District Court of Larnaca. The facts sufficiently appear from the 
judgments. 

Bossos appeared for the Appellant. 

SevasU for the Respondent. 

Ji(dgment : The Chief Justice : The Plaintiffs sued for 5 years 
ari*ears of rent of certain vaqf lands at Tersephano occupied by the 
Defendant from 1896 to 1900, inclusive ; the rent claimed being the 
value of so many kilos of wheat and barley. 

The Plaintiffs claimed that the rent due was one-eighth of a kile of 
wheat and one-eighth of a kile of barley per annum for each donum of 
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land. The Defendant at first denied that the lands are vaqf lands and 
denied that the rent was at the rate alleged by the Plaintiffs ; and the 
issues settled for trial were, (1) is the land vaqf ? (2) how many donums 
are there ? and (3) at what rate is rent payable if at all ? But finally 
the only question at issue became the rate of rent, the Plaintiffs claiming 
one-eighth of a Tcile of wheat and barley per donum, while the Defendant 
contended that it should be one-eighth of a kafiz. 

The evidence showed that this land has been occupied by the Defendant 
as Bishop of Kition since he became Bishop in 1893. Before that, in 
1892, it was occupied by the Archimandrite during the vacancy of the 
See ; and before that again by the previous Bishop. For many years 
before 1896 the Evqaf Administration used to let out the rents of this 
and of their other lands in the neighbourhood ; but since 1896 they have 
collected the rents themselves. For some time before 1873 the rent of 
this land and of other lands near it, which the parties and the District 
Court have assumed to be vaqf and to be held on the same terms as the 
land in respect of which this action is brought, was calculated by 
reference to a measure called the kafiz ; but since about 1873 the measure 
has been the kile. 

The majority of the District Court found that payment by the kile 
" has been a customary payment for over 24 years," and ** that this 
method of payment had a legal origin in the agreement of the parties " ; 
and they gave judgment for the Plaintiffs accordingly. Mr. Cramby 
dissented, thinking that the measure ought to be the kafiz, " which used 
to be paid ah anfiquo : " and he held, without any proof, that 8 kafiz 
were equal to 6 kiles. 

The case is brought before us in a very unsatisfactory state. In the 
firat place there is no evidence as to the nature of the vaqf. An order 
was obtained after the settlement of issues that an affidavit of documents 
should be filed by the Plaintiffs ; but the order does not appear to have 
been drawn up or any affidavit filed. One witness said that a vaqf-name 
exists at Constantinople ; but nothing more was said about this 
document. 

Secondly, since the Defendant alleged and the Plaintiffs did not deny 
that the rental paid since 1873 has net been the same as it was before 
that date, it seems material, in the absence of documentary evidence, to 
know whether the vaqf is of such a nature that it was lawful for the 
delegates of Evqaf and the tenants to change the rental by agreement. 

The majority of the District Court decided that such an agreement 
was lawful ; and they apparently assumed that the vaqf is Ijaretein, 
without saying anything on the question whether the rent of an Ijaretein 
vaqf can be altered by agreement. But there is no evidence as to 
whether it is an Ijaretein vaqf or not, and the attention of the parties and 
of the District Court was never called to this question. 

In the third place, the evidence tends to show that since about 1 873, 
the measure in which the rent was paid for other adjoining lands of this 
vaqf has been the kile ; and that the rent for this land was paid in the 
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same measure since about the same date until 1893, when the Defendant 
became the tenant ; and that since 1805 no rent has been paid for this 
land; and that the measure in which payment was made before 1^73, 
was the kafiz. But there is no evidence as to how long the kafiz was the 
measure : Mr. Cramby says that it was " ah antiquo ; " but there is no 
evidence to support that statement. And there is no evidence as to 
what the kafiz was, beyond a vague statement that it "was smaller than 
a kile ; " and no evidence why or by what authority the kafiz was 
superseded by the kile. 

At first I thought that we ought to call for further evidence ; but I 
have come to the conclusion that it is best to dispose of the appeal on 
the materials which we have, without deciding the question, which has 
not been considered, whether this is a Vahide or an Ijaretein vaqf. We 
find then that the only measure which has been used in payment of rent 
for the lands of this vaqf for the last 20 years and upwards has been the 
kile. This raises a presumption that the kile is the measure in which 
the Defendant ought to pay ; and in my opinion that presumption is not 
rebutted merely by showing that for some period before 1873, tlie kafiz 
was the measure used. It is not shown for how long the kafiz was in 
use, or what it was, or under what circumstances it was given up ; and 
there is no more reason for supposing that the kile is wrong tlian there 
is for supposing that the kafiz was wron«:. As the kafiz has been 
abandoned and the kile used in calculating these rents for the last 20 
years and more, 1 think we oni>ht to as.«nnie tliat tlie change, whatevei* 
it was, was lawfnlly made. 

L therefore agree with the ded.sion of Mie inajoi'ity of (lie District 
Court, though I do not altogetlier agree with their reasons, 

Tlie title of the formal judgment of the District Court requires to l>e 
amended by describing the Defendant "as Metropolitan of the See." 
In other respects the judgment should be affirmed ; and the Defendant 
must pay the costs of the appeal. 

TvSER, J^: The Plaintiffs sue as Delegates of Evqaf and seek to 
recover rent from the Defendant as tenant of certain vaqf lands. 

The facts appear to be as follows : — 

1. The land in respect of w^hich the rent is claimed is vaqf. 

2. For a long time, it does not appear how long, the Defendant and 
preceding representatives of the See of Kition have been in 
possession of these lands. 

3. Since 1874 until the last three or four years the representatives 
of the See have paid as rent for the lands one-eighth of a kile of 
wheat and one-eighth of a kile of barley for each donuni of the 
land. 

4. The Defendant refuses to continue payment of rent at this rate, 
alleging that prior to 1874 the See only paid one-eighth of a kafiz 
of barley and one-eight!i of a kafiz of wheat ; that the kafiz is 
less than the kile, and that the Plaintiffs are not entitled to 
payment at the larger rate now claimed. 
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6. By the Law of 20 Jemazi-uI-Akhir, 1286, Destour, Vol. i., p. 744, 
new measures were introduced, which became compulsory in 
1874, and from the tables for converting the old measures into 
new (Appendix to Destour, Vol. ii., p. 202) it seems clear that 
before that date a kile was in use which was considerably less in 
quantity than the kile then introduced. 

It is probable that prior to 1874 the See paid rent calculated by the 
old kile, which may be the kafiz referred to. 

The evidence is not very clear on the point, but I will assume for the 
purposes of this judgment that prior to 1874 the rent was paid in kafiz 
and that a kafiz was less than the kile now used. 

The question to l)e decided is whether this is suflRcient ground for 
the present refusal to pay the rent demanded. 

As the rent demanded was paid by the See from 1874 until 1896, and 
the See continued on as tenant of the land without any new agreement, 
and with knowledge that the Plaintiffs claimed rent at the same rate as 
the See hatl paid up to 1890, the Defendant must pay rent at that mte, 
unless he can show that he is entitled to hold as tenant at a lower rate 
of rent. 

The burden of proof is on the Defendant to prove that he is entitled 
to hold the land at a lower rate. 

The suggestion on behalf of the Defendant would appear to be that 
the Hee holds the land on some sort of i)erpetual tenure, under which the 
rent was fixed unalterably at the be«:inning of the tenure, and that there- 
fore the l)et'eii(lant is onk liable to pay rent at the rale at which it was 
paid prior to 1H74. 

Tiiis defence was not liowevei* put forward at the settlement of issue, 
nor does it appear ever to have l)een properly raised. 

Neither is there anything in the evidence which would support such a 
contention or from which an inference could be drawn that the See holds 
the land otherwise than as an ordinary tenant. 

The District Court appears to have assumed that the Defendant held 
as tenant under an Ijaretein tenure, and the contention for the Defendant 
would api^ear to be that his liability was lin)ited to the amount of the 
Ijare muejel fixed when the supposed tenancy in Ijaretein commenced, 
and that the rent paid prior to 1874 was the amount of that rent. 

In the first place I can see no reason to assume that the land was 
Ijareteiidu. 

There is no evidence from which I should infer that the Defendant 
held in Ijaretein. The only evidence supposed to bear on the question 
was that of persons who held other lands belonging to the same vaqf, to 
the effect that they had bought their lands or inherited them. This 
evidence is quite consistent with a transfer of an ordinary tenancy from 
father to son or to a stranger with the consent of the Evf^af Board. A 
transfer even of an Ijaretein tenanjy would require the consent of the 
Mutevelli or of the Delegates of Evcjaf in cases where they manage the 
property. 
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Moreover there is no evidence of any of the alleged transactions being 
registered, as by Law they are required to be, if the property is Ijaretein. 

Further in considering the evidence as to whether or no the land is 
held under an Ijaretein tenancy, the nature of the land and the category 
of the vaqf must be borne in mind. 

The land appears to be arable land, which would not be of the mulk 
category unless specially made bo. 

It appears, from the book of a(?counts produced, that the Delegates of 
Evqaf receive not only a rent but also the tithes. 

These facts point to the vaqf being one of the Takhsisat Category 
mentioned in Sec. 4 of the Land Code. 

It is not very likely that such land would be held on an Ijaretein 
tenure. 

Secondly, assuming that the land is Ijareteinlu, there is nothing to 
show what was the original Muejel. The mere fact that the See paid in 
kafiz for some time prior to 1874 does not show that the rent then paid 
was the original Muejel. 

Thirdly, if the land were Ijareteinlu and the original Muejel was the 
amount which the Defendant alleges, a question might arise as to 
whether that rent might not be raised by agreement between the Evqaf 
and the tenant in Ijaretein. 

If such an agreement could be made, there would be ample evidence to 
support it. 

The Defendant has failed to prove that he is entitled to hold as 
Ijaretein tenant at a lower rent than that claimed. 

I will only add that the Defendant has not alduced any evidence to 
shew that he holds under any tenure other than Ijaretein, by which his 
liability is limited to a fixed rent. 

The Vaqfie was not produced ; so it is impossible to say what rights, 
if any, the Defendant takes by virtue of the Vaqfie. 

In the absence of the Vaqfie the Court is bound to consider what has 
been the ancient custom in dealing with matters relating to the vaqf. 

The Defendant's evidence is to the effect that on one occasion the rent 
was raised and does not shew that the rent was fixed for any ascertained 
period other than the period since 1874. 

Therefore there is no evidence of custom to treat the rent as unalter- 
able. If there is any ancient custom it would seem rather to be a custom 
under which the Plaintiffs have a power to raise the rent. The fact that 
the rent has been the same since 1874 would hardly be sufficient to prove 
an ancient custom. 

The Defendant has failed to prove that the See is entitled to hold the 
land at any fixed rate of rent. 

The Defendant continued to hold the property after 1896, and in the 
absence of any fresh agreement he must be taken to hold it at the same 
rent as he paid before 1896. 

For these reasons I am of opinion that the appeal must be dismissed 
and the judgment affirmed. 
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MuLK Land— Double Registration— Rights of registered owners. 

A i)rior registration is not necessArily superseded hya registration of later date. 

Where two jyersons are registered as owners of the same land, if the j^^'ior 
registration is properly made, and the later registration is made on a ground which 
is proved to luive hee7i untrue, the prior registration is not superseded hy the later 
registration. 

This was an appeal of the Defendant from a judgment of the District 
Court of Limassol. 

The Plaintiff sued as Muteveli of the Kilani Mosque and his claim 
was for an order to restrain the Defendant from interfering with a 
phrakte at Kilani. 

' The Defendant claimed that the phrakte w^as hers, and relied on a 
kochan which shewed that she was registered on the 12th May, 1908 
{i.e., A.D. 1877), as owner of a house with boundaries which certainly 
included the phrakte. 

The District Court directed that the registration of the Defendant 
should be set aside, and granted the injunction claimed. 

It appeared from the 'evidence that about 1877, the Defendant's 
husband verbally agreed with Molla Rejeb, the then owner of the phrakte, 
to buy it for 800 piastres ; 

That the Defendant or her husband paid 108 piastres on account, and 
that the balance had never been paid ; and 

That at the Yoqlama in 1877, after the agreement for purchase, the 
Defendant was registered as stated above. 

There was evidence that shortly afterwards Molla Rejeb purported to 
dedicate verbally the phrakte to the Kilani Mosque. 

Nothing was done to carry out the dedication legally or to cancel the 
Defendant's registration. 

Ever since that time, that is, since about 1878 or 1880, there had been 
constant disputes about the ownership of the phrakte, and neither parij^ 
proved any continuous occupation or possession of it. 

In May, 1891, the Plaintiff's registration was effected, on the ground 
(as stated in the kochan) of length of possession. 

Laniti for the AppeUant. 

Pascal and Frangoudi for the Respondent. 

The Court, after setting out the facts, gave judgment as follows : 

Judgment : The events which we have thus narrated, do not, in our 
opinion, give the Plaintiff any right to have the Defendant's registration 
set aside. 

It is true that the balance of the purchase money agreed to be paid 25 
years ago is still unpaid. But there is nothing to show that the Defen- 
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(laiit's rej^istration in 1«77, was wroiigfiiUy made, or that it was made 
without the knowledji:e of ^foUa Uejeb ; and we must assume, unless the 
contrary is show^n, tliat the rejjfistration was properly made. It was not 
therefore 8ui)ei-seded by the registration of the Plaintiff in 181)1, which 
])uriK>i-ts to Ikj made on the ground of length of possession by the Plaintiff; 
whereas it is plain that the Plaintiff could uot then have had 15 years' 
uninterrupted [wssession. 

In our judgment therefore the Defendant's registration is still in force 
and the Plaintiff has not shown that he is entitled to have it set aside, 
and the appeal should be allowed and the action dismissed with costs. 
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[HUTCHINSON, C.J. and TY^SEll, J.] 

REX 

/'. 

REHEKA THEORI and DIMITRI SOLOMOU. 



Adultery -Right of Husband "to withdraw from prosecution — 
Ottoman Penal Code, add. to Art. 201. 

After infoniiation filed in (i jn'oseeution for luluUenj, the hnnhand cannot istay 
proceedings. 

This was a question of law reserved by the District Court of Famagusta. 

A husl)and instituted proceedings for adultery under the Ottoman 
Penal Code against his wife and her paramour. 

When the case came on for trial and after information tiled, the husband 
wished to withdraw from the prosecution, but the ix)lice objected on the 
ground that only the King's Adv(x^ate w)uld stay proceedings. 

The question reserved for this Court was whether the husband had 
power to stay the proceedings. 

T/ie King's Advocate appeared for the Crown. 

The judgment of the Court was as follows : 
Novemher 28 Judiimenf : The question in this case is whether a husband can refuse 
to go on with proceedings in a prosecution for adultery after information 
filed and before judgment. 

It depends uix)n the construction of the addition to Art. 201 of the 
Ottoman Penal Code and the provisions contained in the Cy[)ru8 Courts 
of Justice Order, 1882, regulating the procedure in criminal trials. 

The Order in Council is to a great extent based on English practice, 
and, in seeking to determine what was the intention of the enacting i)ower, 
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where it is uot clearly expressed, we are of opinion tliat regard should be 
had to the rules in force in England in regard to the matters in question. 

The Law in England is laid down in the 1 i)th ed. of Archbold, p. 1 1 9, 
as follows : — 

" A nolle prospgui to stay proceedings upon an indictment or informa- 
tion may be entered, at the instance of either the prosecntor or the 
Defendant, by leave of the Attorney-General, at any, time after the bill 
of indictment is found, and before judgment. Leave is never given 
except upon good cause shown, and it is never refused when the interests 
of justice require it. But a mile prosequi cannot be entered either in 
•the Queen's Bench Division or at the Assizes or quarter sessions, without 
the authority of the Attorney-Greneral, or perhaps, in the vacancy of that 
office, of the Solicitor-General." 

And at p. 121 the learned author says : 

" A ?wJle prosequi does not operate as an acquittal ; the party remains 
liable to be re-indicted, and it has been said that even fresh process may 
be awarded on the indictment. This dictum, however, appears not to be 
Law." 

By the Courts of Justice Order in Council, Section 1 37, it is enacted 
as follows : — 

" The Queen's Advocate may at any time after any person has been 
committed for trial, and whether an information has been filed against 
such person or not for any offence, and before judgment is given thereon, 
direct the officer of the Court, to which such person has been committed, 
to enter in the record a statement that the proceedings are stayed by 
the direction of the Queen's Advocate ; and on such entry being made all 
such proceedings shall be stayed accordingly. Such stay of proceedings 
shall have the same effect as an acquittal of the accused of the offence for 
which he was committed for trial." 

This Section gives the power to stay proceedings to the King's Advocate 
alone. It differs from the Law in England by making the stay of 
proceedings of the same effect as the acquittal of the accused. 

We are of opinion that the intention of the enactment was that any one 
seeking to stay proceedings, after the accused has been committed for 
trial, can only do so by inducing the King's Advocate to exercise the 
powers given to him. 

This is the general rule. 

If however, by any law, power is given to any one to stay proceedings 
in any particular class of criminal proceedings that person can exercise 
that power. 

This applies not only to laws passed subsequent to the date when the 
Order in Council came into oi^eration, but also to laws enacted previously 
and now in force in Cyprus. 

In this case the only question is whether by the addition to Art. 201 
of the Ottoman Penal Code the power is given to the husband of a 
woman charged with adultery to stay proceedings after information filed 
and before judgment. 
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It is purely a question of the construction of the enactments in the 
addition to Art. 201. 

It enacts, among other things, tliat a legal proceeding for honour 
against a woman pertains to the husband, or, if there is no husband, the 
guardian of the woman. 

Then after setthig out the penalties to which the woman is liable, it 
states that " the husband can in any case annul the judgment imposing 
the penalty by taking his wife back." 

We can see no power expressly given to the husband by tbis Article of 
the Ottoman Penal Code to stay proceedings which are pending before 
the Court and in which no judgment has been given. 

We do not think that any such i)ower can be implied. 

As a rule we do not think that it should be held that any such power 
is given unless it is expressly stated. 

After information tiled the husband ceases to be a party to the suit. 
The Crown becomes the prosecutor. 

It will require very clear words to enable the Court to decide that it 
was intended to give a private person power to stay proceedings instituted 
by the Crown. 

Moreover the husband is a competent witness in such a case, (Order in 
Council, Sec. 195); and if he were a witness he would be bound over to 
give evidence, (Order in Council, Sec. 101). This seems inconsistent with 
a power to stay proceedings. 

If there were such a power it would be most inconvenient. 

Suppose a husband were maliciously to charge his wife with adultery 
and when he found that the charge would be dismissed, and an order for 
costs made against him under Sec. 157 of the Order in Council, he could 
discontinue the proceedings ; he could then throw on the public the 
expense which he ought to bear. 

Moreover if the husband might stay the proceedings before judgment, 
what is there to prevent him from instituting fresh proceedings, if he 
discontinues before the trial in the District Court ? 

There is no hardship to the parties in not permitting the husband to 
discontinue the proceedings. He can always apply to the King's Advocate 
to stay the proceedings, and no doubt his request would be granted on 
terms that would be just. 

For the above reasons we are of opinion that the husband has no power 
to stay proceedings after information filed. 
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Law XIV. OF 1889, Sec. 6—" Possesses "—Admission or ConI'ession of 
Accused— Evidence, admissibility. 

A person nuiy he conc'teted under See. 6 of Law X I V.of ISS9, cff possess hig afire- 
arm although he has delivered his gun to another to heepfor him. 

WItei'e a Defendant mahes an admusimi of his guilt, or of any fact which may 
tend to the proof of it, to a police o^cer who is inquiring into a crime, nnless it is 
shewn affirmuticely on the part of the prosecution tliat the admission was made 
ivitho^ct the Defendant's being induced to mahe it by any promise of favour, or by 
menaces, or undue terror, it cannot be received in evidence ayainst him. 

Appeal from the judgment of the District Court of Papho (the 
President dissenting,) affirming a conviction of the Appellant by the 
Magisterial Court of Papho for being in possession of a gun whilst he 
was a person prohibited under Law XIV. of 1889. 

The only evidence was that of two witnesses. One witness was a man 
called Poll, in whose actual possession the gun was found by the police, 
and who stated that it had been deposited with him by the accused to be 
kept until the accused called for it. 

The other witness was a Zaptieh, who stated that he read to the accused 
a statement made by Poli and that the accused thereupon said that the 
gun was his. There was no evidence of the purport of the statement 
read by him to the accused. 

Theodotou for the Appellant, argued : 

1. That the evidence of the admission was not admissible. 

2. That the evidence of Poli alone was not sufficient. 

3. That Defendant was not " in ppssession." 
The King^s Advocate supported the conviction. 

Judgment : The Chief Justice : In my opinion when a man delivers 
an article which belongs to him to another person to keep for him, it still 
remains in the possession of the owner. It is true that the word 
" possession " is sometimes used in the narrow sense of " custody ;" but 
in ordinary English a man is said to be still in possession of a thing 
which belongs to him although it is actually in the hands of another 
person, if the latter is a mere servant or agent from whose hands the 
owner can take it whenever he pleases. In other words, the possession 
of a servant or agent is the possession«of the owner. That is, I think, 
the sense in which the word " possession " is used in this Law. If it 
were not so, a man who was prohibited could evade the law with ease 
by simply handing the gun to his father or brother or friend to keep for 
bim. 
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There remains the point whether the statement made by the accused to 
the Zaptieh is admissible. The Zaptieli says that he read over to the 
accused some statement made by the first witness, and that the accused 
then said, " the ^un is mine but I don't know who took it there." It 
does not appear what the statement was that was read to him, nor when 
or where it was made or written down, nor whether the accused was in 
custody or had Ixien charged at the time it was read to him. I do not 
question the propriety of the Police, when they are inquiring into a crime, 
asking suspected persons to account for their movements or give other 
information, although this should be done with great care, especially 
where the person questioned is in efiFect a prisoner. But in the present 
case I think the Court ought not to have admitted the statement made to 
the Zaptieh w ithout some evidence as to what was read and said by the 
Zaptieh and the circumstances under which the accused was questioned. 
I think therefore that this evidence was wrongly admitted and that the 
conviction should be set aside. 

Tyser, J., concurred. 

Convidion set aside. 
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ELENI GEORGHIOU, 



V. 



KAKOULLOU GEORGHIOU, 



Flamliff, 
Defendant, 



Joint debtors— Co- Subeties— Right to contribution. 

Until a joint debtor Juts paid more than his proportion of the debt and tiniU a 
co-surety lias 2fald more tlvan his proportion^ either of the wJwle deht, or of tliat 
part ichich remains unpaid hy the principal ^ there is no right to claim contribution. 

This was an appeal of the Defendant, by leave, from a judgment of the 
District Court of Nicosia given on an appeal from the Village Judge of 
Pera. 

The facts proved were as follows : 

The Plaintiff and Defendant were sisters. Their father died leaving 
three adult children (Plaintiff, Defendant and Maria), and a son, Marco, 
who was a minor. 
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The father at the time of his death was indebted to one Toghli to the HUtchIN- " 
amount of 500 piastres. SON^CJ. 

The Plaintiff, Defendant and Maria gave Toghli a bond by which they TYSER, J. 
bound themselves jointly and severally to pay Toghli the 500 piastres. ^^ 

Marco, the brother, did not sign the bond. Geobghiou 

When the bond became due, Toghli received from the Defendant 125 ^• 
piastres, from the infant Marco 100 piastres and from the Plaintiff 52 georghiou 
piastres. 

Subsequently Toghli sued the Plaintiff and Maria and recovered judg- 
ment against them for 214^ piastres found by the Court to be the balance 
of the bond and 48 piastres costs. 

Plaintiff and Maria did not pay the amount of the judgment debt and 
a further sum amounting to over £8 was expended in costs of execution. 

The Plaintiff sought contribution towards the payment of (1) the 
amount found due as balance of the bond, (2) the costs of the action, and 
(3) the costs of execution. 

The Village Judge gave judgment for the Plaintiff for 123| piastres 
and costs. 

The District Court varied that judgment and ordered the Defendant 
to pay 8^ piastres as contribution, £1 4s. 6cp. contribution to costs, and 
the costs before the Village Judge. 

Theophani appeared for the Appellant. 

G, CJmcaUi for the Respondent. 

The Court after setting out the facts gave judgment as follows : — 

Judgment : The question we have to decide is whether the Plaintiff Aj)ril 11 
has proved that she is entitled to recover contribution from the Defendant. 

It seems clear that the Defendant, either as joint contractor with the 
Plaintiff, or as surety, (see Demosthenes Taliadoros v. Heirs of Nicola, 
Cyprus Law Reports Vol. V., p. 63), is liable to make contribution if the 
Plaintiff has proved that she has paid sums towards which she is entitled 
to demand contribution. 

But the Plaintiff must prove two things : 

(1) That the payment in respect of which she seeks contribution 
has been made in respect of a matter in regard to which the 
Defendant is bound to contribute ; 

(2) That she has paid an amount in excess of the amount which she 
herself was liable to pay. 

In our opinion the Defendant is not liable to make any contribution 
towards the costs which the Plaintiff has been compelled to pay. 

They are not any part of the sum for which the Defendant was jointly 
liable with the Plaintiff, or for the payment of which she was in any way 
surety to the Plaintiff. 

If it had been proved that the summons was the first demand made on 
the Plaintiff, it is possible that the Defendant might be liable to contribute 
to the costs of the summons. But tliis was not proved. As to the costs 
of the judgment and execution they are due solely to the neglect of the 
Plaintiff and Maria to pay the bond when called upon to do so. 
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HUTCHIN- As to the amount recovered as balance of the bond, we are of opinion 
& ^^^^ ^^^^ Plauitiif cannot recover contribution because she has not shewn 

TYSER, J. that she has paid any amount in excess of her own share of the debt. 

Eleni ^^ ^^^ evidence before us it is possible that the greater part of the 

Georghiou amount was recovered from Maria, and that Maria may have a right to 

^' contribution against the Defendant. 

Georghiou "^^^ Plaintiff must prove her case, and she has failed to prove that she 

has paid any amount in respect of which she is entitled to contribution. 

That is to say, she has not shewn that she has paid more than her 
proportion of the debt due to Toghli. 

The appeal mast he allowed. Action dismissed. Plaintiff to pay costs 
here and in Courts below. 



HUTCHIN- [HUTCHINSON, C.J. AND TYSER, J.] 

BON, C.J. 

^^^^„ , ANNOU HAJI POLYCARPOU, Flaintiff, 

1 1 br<rv, J. 
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V. 



Junes JULIANI HAJI SOLOMO and others, Defendants. 

Artificial water channel — Rights of co-ownebs — Mejelle, Art. 1269 — 
Spring water — Rights op user — Land Code, Sec. 124. 

When ivater is rvnniiig in an artificial cJia^inel, it is private pi^opeHy, 1/ there 
are joint owners^ no mie can deal wUh it unless with the consetU of all the owners^ 
• or in accordance with custom. 

The Mejelle^ Sec. 1269, applies to artificial water courses. 

Where there it ah antiquo user, disputes ahout the user of spring water are 
governed hy it. 

This was an appeal from a judgment by which the District Court of 
Papho amongst other things refused to grant an injunction to restrain 
the Defendants from interfering with certain water. 

It was against the refusal that the appeal was brought. 

The facts were as follows : — 

There was a spring of water at a place called Kremastara, the water of 
which was carried in an artificial channel to a tank. 

From the tank the water was taken to water the lands of the Plaintiff, 
the Defendants and others. 
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The Plaintiff opened a branch channel from the old channel for the HUTCHIN- 
purpose of irrigating some lands of hers which had never before been ^ 

irrigated bj this water and which were situated too high to be watered TYSER, J. 
from the tank. AnnoThj. 

1'he Defendants destroyed the new channel, and this was the trespass polycarpou 
which the Plaintiff sought to restrain. ^• 

The kochans of the Plaintiff and the kochans on which the Defendants solomo and 
relied were for water " from the spring." othebs 

There were two issues, the answers to which were material to this 
appeal : 

1. Did the Defendants interfere in the Plaintiff's share in the water 
from the spring ? 

2. In what way has the distribution of water of Kremastera spring 
taken place from time immemorial ? Was the water taken straight 
from the spring, or was it allowed to fall into the tank first and 
then distributed ? 

The District, Court found, "that the Defendants did interfere with 
the Plaintiff's share in the water," and " that the water from Kremastara 
spring was first allowed to fall into the tank before it was used by the 
owners," and, holding (Mr. Karemphylaki, O.J., dissenting), that the 
Plaintiff had no right to open a new channel on the principles laid down 
in Art. 1269 of the Mejelle, refused to grant an injunction. 

Pascal {Artemis with him) for the Appellant contended that Art. 1269 
of the Mejelle only applied to a public river and not to a spring or water 
channel. 

He further contended that the kochan which the Defendants produced 
for the water was in the name of their Mother and that they had no 
interest in the water. 

Gooding for the Respondent. 

Judgment : The Chief Justice : In my opinion it is proved that the Jvtie 3 
different persons who are entitled to use the water of this spring for 
iri'igating their lands are entitled to have it flow from the spring to the 
tank by the old channel. The water of a public river running in its natural 
bed is not the private property of any one ; and any owner of land along the 
banks of the river may ordinarily open a channel from it for the purpose 
of irrigating his land, provided he does not thereby injure other persons. 
But with water running in an artificial channel it is different : it has 
become private property : and no one of the joint ownei's can deal with 
it otherwise than in accordance with the agreement of all the owners, or 
in accordance with custom, from which an agreement is inferred. That 
is the rule laid down in Art. 1269 of the Mejelle with regard to a 
** river " or " watercoui*se " which is held in common by several persons ; 
and I think that whether or not the word "river" is an adequate 
translation of the Turkish word there, the rule must apply to an artificial 
water channel such as this. 

The kochans, which speak only of water " of the spring " or " from 
the spring," are not conclusive ; for the evidence shows that what the 
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HUTCHIN- persons named in the kochans are entitled to is not so many hours water 
^^^&^'^* ^^^^^^ direct from the sp^inf/, but so many hours of the water which comes 
TYSER, J. from the spring and flows down the old channel into the tank. 

"""^ I must mention one point which was referred to but not greatly 

PoLYCABPou insisted on by the Appellant, viz. : that the Defendants have no interest 

^- at all in this water ; that the rights on which they found their defence 

SoLOMo AND belong to their mother (who is not a party to the action), and not to them. 

OTHERS There was no reference to this in the judgment of the District Court. 

The evidence for the defence shows that the land and the water rights in 

respect of which the defence is set up are registered in the name of the 

Defendants' mother, but that the Defendants are in possession of them 

with their mother's consent, and therefore whatever rights their mother 

has with regard to this water the Defendants are entitled to rely on as 

against the Plaintiff in this action. 

Tyser, J. : I find no reason to differ from the Court below on any 
finding of fact. 

The finding on the 4th issue is that from time immemorial the water 
has been allowed to flow into the tank and has then been distributed. 

The Plaintiff now claims to take the water before it reaches the tank 
and to use it for irrigating land which cannot be irrigated from the tank. 
But in disputes about irrigating land consideration is paid only to ab 
antiqm user (Land Code, Sec. 124). 

Therefore the Plaintiffs cannot use the water in the way they claim 
and which is not in accordance with ab antiqm user. 

Moreover these lands cannot have a right of irrigation from the stream 
because while following the immemorial user, i,e,^ when the water flows 
into the tank, they could not be irrigated. 

Therefore by Sec. 1269 of the Mejelle the Plaintiff was not entitled to 
send his turn into these lands. 

The contention of the Plaintiff that Sec. 1269 only applies to rivers 
and does not apply to such a stream as this is clearly without foundation 
when the Turkish text is looked at. 

Therefore as joint owners the Defendants are entitled to prevent the 
Plaintiff from so using the water and no injunction should be granted. 

The Court therefore was right in refusing the injunction which was 
the part of the judgment complained of and the appeal must be dismissed 
with costs. 
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[HUTCHINSON, C.J, AND TYSBR, J.] HUTCHIN- 

SON, C.J. 

VASSILIO GRIGORI DELLA and others, Plaintiffs, tyser, j. 



V. 

SAVA HAJI MICHAELI and others, Defendants. 

Arazi Mirie — Succession-Law op 17 Muharrem, 1284 — Irs— Intiqal — 

Children— EvLAD —Illegitimate Children — Velid-i-Zina— Paternity 

Maternity— Law XX. of 1895. 

Under the Law of \7 Muharreni^ 1284, children horn out of wedlock, hare, when 
their nwtlier is dead^ a right to take tlve place of their mother for the purposes of 
succession (intiqal) to Arazi- Mirie on the death of tlieir mother* s father. The ri^ht 
of children to inherit under the SJier^ Law does not depend upo7i their heing horn in 
lawful wedlock hut on the fact of their paternity or maternity, as th^ case may he, 
heing estahlished, 

Semble : toJiere there is a difference hetween tlie Turkish Law and the Law of 
the Church of Christian Ottoman Subjects, the Turkish Law ivill govern tJie 
succession to Arazi-Mirii^ 

Appeal of the Plaintiffs from the judgment of the District Court of 
Famagusta, dismissing the claim of the Plaintiffs. 

The facts so far as material are as follows : 

Haji Michaeli Georgi died in 1899, possessed of certain Ai'azi-Mirie, 
and other moveable and immoveable property. 

He had three children : Sava (one of the Defendants), Yanko (the father 
of the other Defendants) and Eleni (the mother of the Plaintiffs). 

Yanko and Eleni died before their father. 

Before the Plaintiffs were born, Eleni had contracted a marriage with 
Grigori Delia, the father of the Plaintiffs, and she had always lived with 
him np to her death, and they had brought up the Plaintiffs as tlieir 
children. 

The brother of Grigori Delia had married the sister of Eleni's mother, 
and Grigori and Eleni were admitted to be within the 5th degree of 
affinity. 

The questions in the action were : 

(1) Whether the Plaintiffs as the legitimate children of Eleni were 
entitled to share in the inheritance of the estate of the deceased 
Haji MichaeH Georgi (Eleni's father). 

(2) Whether the Plaintiffs had any right of inheritance to the 
property of the deceased Haji Michaeli Georgi. 

There was a further question as to whether the Defendants had 
acquired prescriptive rights by occupation of part of the immoveable 
property, but this question was by agreement in the District Court 
reserved until the other questions had been decided. 

The District Court found that the Plaintiffs w^ere not the legitimate 
children of Eleni and were not entitled to inherit any of the property 
of the deceased Haji Michaeli Georgi. 
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HUTCHlN- Theophani for the Appellants contended that by the Canon Law 

SON, C.J. marriage between persons within the 5th degree of aflBnity was not 

TYSER, J. prohibited, on this point he cited Oikogeniakon Dikaion by Krassa 

^-^ published in Athens, 1895, p. 59, Armeuopoulos, p. 490, Pedalion,p. 515. 

Y ASSIfilO 

Qrigobi That if such marriage was prohibited and the Plaintiffs were illegitimate, 
Della the Plaintiffs would be entitled to succeed to 'a share of the Arazi-Miri^ 

AND OTHERS —» 

,.. of til e deceased. That a Veled-i-Zina could inherit from its mother by 

Sava Haji Turkish Law, and so could an illegitimate child under Canon Law. 

^ICHAELI 

AND OTHERS Hc citcd Armcnopoulos, p. 619, Art. 44, p. 627, Art. 66 and p. 629. 

SevasU for the Respondents contended that the parents of the Plaintiffs 
were within the prohibited degrees of affinity. He cited The Pedalion, 
ed. 1800, p. 519, Krassa, p. 135, 

He also contended that illegitimate children could not inherit, either 
from their mother, or their mother's father. 

Theophani in reply, cited Kra«sa, p. 584. 
Deceviher 9 Jxidgmmt : After setting out the facts the judgment of the Court was, 
so far as it is material to this report, as follows : 

It was contended for the Appellants and denied by the Respondents. 

(1) That a marriage between persons within the 5.th degree of 
affinity was legal. 

(2) That if the Plaintiffs were not the legitimate children of Eleni, 
they would be entitled to take their shares of the Arazi-Miri^ 
left by the deceased Haji Michaeli Georgi. 

As to the point of Ecclesiastical Law, after reading the evidence given 
at the trial and the authorities cited by the advocates in the argument, 
we think that it is proved that marriage between persons within the 5th 
degree of affinity is prohibited by the Greek Church. 

Consequently it is proved that the Plaintiffs were not born in lawful 
wedlock. 

It has never been contended that they are not children of Eleni, it has 
always been admitted and the evidence shows that they were from their 
birth brought up as her children and as the children of her reputed 
husband. 

We find therefore the following facts to be proved, viz. : — (1) that the 
Plaintiffs were children of Eleni, (2) that they were not born in lawful 
wedlock, and (3) that they were brought up by Eleni as her children. 

Are they under the circumstances entitled to take a share in the Arazi- 
Miri6 left by their mother's fattier by virtue of the provisions contained 
in the Law of 17 Muharrera, 1284. 

Mr. Theophani for the Plahitiffs does not contend that they would be 
entitled to share in the Mulk property in dispute, so it is not necessary 
to consider that question. Probably Mr. Theophani's reading of the Law 
XX. of 1895, is right as to this point. It is however not necessary for 
us to decide it. It is neither proved nor contended that there is any 
vaqf property in dispute so we give no judgment as to what would be the 
law if it should turn out that any of the property is vaqf. 
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As to the property which is of the category Arazi-Miri6, Mr, Sevasli HUTCHIN- 

has not contended that it is affected by the Law XX. of 1895. We are SON^C.J. 

of opinion that that Law does not apply to Arazi-Miri6, because although tyser, J. 

the definition of "Property" in Sec. 2 of the Law is wide enough to ^^^^ 

cover Arazi-Mirie, it would be necessary to include Arazi-Mirie under the vassilio 

head of " Moveables " if the definition were so construed, and a reference Gbigobi 

Della 
to Sec. 5 of the Law shows that this cannot have been intended. ^j^^ others 

The manner therefore in which the tasarruf of Arazi-Mirie passes by ^• 
descent is governed by Sec. 54 of the Land Code, and the Law extending michaeli 
the category of pei-sons to whom it will so pass, dated the 17 Muharrem, and othebs 
1284. 

Mr. Theophani contends that the Land Law and the Law of 17 
Muharrem, 1284, extending the right of succession to Arazi-Mirie gives 
the right to "children" generally, the Turkish word being "evlad;" 
and that therefore illegitimate children may succeed to such property. 

He further contends that in any case a Veled-i-Zina, a child begotten 
by unlawful carnal intercourse, can take by succession from its mother. 

Mr. Sevasli relies on the rule in Turkish Law, as laid down in the 
authorities, that illegitimate children cannot inherit. 

The rules referred to by the advocates are rules of the Sher* Law laid 
down with regard to inheritance (ii-s) and not to succession (intiqal) 
under the enactments contained in the Land Code and its amendments. 

It will be useful however to consider those rules, as the rules for 
inheritance will be of assistance in arriving at the intention of the 
legislative power with regard to the enactments of the liand Code. 

Now the first thing necessary to enable one to ascertain the Sher' Law 
with regard to these matters is to rid oneself altogether of western ideas 
in regard to marriage, legitimacy and the like, and to endeavour to place 
oneself ui the wholly different standpoint of a Moslem or Oriental. In this 
way we will endeavour to arrive at the meaning of the rules referred to. 

We will first take the term Veled-i-Zina. " Zina " has been defined 
to be " the carnal intercourse which occasions punishment " (Hedaya, 2nd 
ed., p. 182, Neil Baillie Hanifeea, p. 152). 

It appears from Neil Baillie that the only carnal intercourse which is 
Zina is intercourse which is unlawful in itself, «>., " when the man has 
no right in a woman, or having such right she is perpetually prohibited 
to him." 

When the intercourse is only temporarily prohibited it is not Zina. 

According to the Hedaya " Zina " is " the carnal conjunction of a man 
with a woman who is not his property either by right of marriage or of 
bondage, and in whom he has no erroneous property." 

The term erroneous property means property erroneously supposed. 

These errors are divided into " error in respect to the act " and " error 
in respect of the subject." 

Error in the act is where a man has acted under a mistaken idea that 
the connection was lawful. 
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HUTCHIN- " Error in respect of the subject is where the argament of the legality 

^^\^"^' ^^ carnal conjunction exists in itself but yet practice cannot take place on 

MIDDLE- account of some obstacle " (Hedaya, p. 182). 

TON, J. jj. |g ^jjjjg ^Yqqj^ that " Zina " does not correspond to our terms " adulteiy " 

Vassilio and "fornication.'* 

^Della^ It may further be remarked that " Parentage is established in a case 

AND oTHEEs of crror with respect to the subject, but not in case of error with respect 

Sava'^'haji ^ ^^^ '''^^" (Hedaya, p. 182). 

MicHAELi We will next consider what is meant by the term " illegitimate children " 
AND OTHERS ag ^scd iu thc rule relied on by Mr. Sevasli. 

As to marriage, the prohibited degrees are set out at p. 27 of the 
Hedaya. 

It would seem that if a man maiTy a woman whom it is not lawful for 
him to marry and afterwards have carnal connection with her he does 
not incur punishment according to Hanifeea (Hedaya p. 184.) 

As to the parentage of children it appears that an invalid marriage 
after consummation is joined to valid marriages as to its effects, one of 
which is the establishment of the child's paternity (Ibid.) 

Paternity may also be established by "iqrar" or acknowledgment 
(Hedaya, p. 438). 

In the case of a child by a slave when slavery existed, .an acknowledg- 
ment by the father was necessary to establish its paternity, unless its 
mother had already borne him a child which he had acknowledged (Neil 
Baillie Hanifeea, pp. 391, 392) (Imamoea, pp. 291, 292). 

According to the Hanefite doctrine maternity is established by birth 
alone without any regard to the connection of the parents being lawful 
or unlawful (Introduction to Neil Baillie's Imamoea, p. 19). 

And in the Hanifeea the learned author states the law as follows : — 

*' When a man has committed Zina with a woman and she is delivered 
of a son whom he claims, the descent of the son from the man is not 
established, but it is established from the woman by the birth." (Neil 
Baillie's Hanifeea, p. 411). 

The term translated " parentage " in Neil Baillie's Hanifeea is given 
as "nusub" (Hanifeea, p. 389). 

The word " nusub " or " neseb " means relationship. 

Now the right to inheritance under Moslem Law is founded on Nusub 
or Subut. (Neil Baillie's Imamoea, p. 261, and Hanifeea, p. 684) that is 
to say on relationship (nusub) or special connection (subut) such as 
husband and wife and nusub by acknowledgement may be sufficient (Neil 
Baillie's Imamoea, p. 289) and in a case where paternity can be established 
by acknowledgement the right of inheritance will follow. 

The Law is illustrated by the following cases taken from Macuaghten's 
Mahomatan Law. 

Case vii. (p. 322.) 

'* Question : A person has a family by his wife, and also a family by 
one or two concubines, to whom he was not married. These concubines 
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were slave girls, but it is not clear whether they were the property of the HUTCHIN- 

person in question, or of another. The question is, can the issue of tliose ^^\ ^'^' 

concubines inherit the property of their father on his death ? MIDDLB- 

TUN, J. 
Reply : Children born of a concubine, who was the slave of another^ -.— 

and to whom the father was not married, are not entitled to inherit his ^^ssilio 
property ; and the reason is, that, being the fruit of fornication, their dblla 
parentage cannot be established in that person, and secondly, because, ^^^ others 
leaving fornication out of the question, the children begotten on the slave sava* Haji 
girl of another person are the property of her master, and this being the Michaeli 
case, they can have no claim to the property because slavery is one bar to 
inheritance. Jf the concubine were the property of the father, and either 
she or her mother had been made captive in an infidel country, and had 
been duly subjected to slavery, the connection without marriage is legal, 
and the parentage of his offspring would vest in the father, if he claimed 
them, and after his death they would be entitled to a portion of inheritance. 
But if she had not been duly subjected to slavery by being made captive 
in an infidel country, as above described, such concubine is not a slave in 
the legal sense of the term, and connexion with her is unlawful, without 
marriage ; nor will the parentage of her offspring be established in the 
father, because it is a requisite condition in the establishment of parentage 
that there should be a consort ; and consorts are either principal or 
inferior. A wife is of the first description, the parentage of whose 
offspring is established in the husband independently of any claim on his 
part and cannot be disavowed by his denial. A slave is of the other 
description, the parentage of whose offspring is not established in the 
father without claim. The right of inheritance depends on the establish- 
ment of parentage ; consequently the children of such concubines are not 
heirs." 

Again it is held that if a marriage was not proved to have taken place 
between a dancing girl and a deceased person to whom she had borne 
children, and if it were evident that the children were the fruit of 
fornication, then parentage would not be establislied in the deceased and 
consequently no part of his property would belong to them (Macnaghten, 
p. 90, case xii.) 

In the last mentioned case it is stated to be laid down in the Kafee 
that the offspring of fornication take the maternal estate only and not 
the paternal (Ibid.) 

Again it is stated in the Imamoea, p. 305, that " the Veled-i-Zina has 
no nusub or parentage. Consequently neither the Zanee, or he who has 
unlawfully begotten, nor she who bore him, nor any of their relations 
can be his heir nor has he any title to their succession." 

In a note the learned author says there is a remarkable difference 
between the Imamoea and Hanifeea Codes on this point and he refers to 
p. 411 of the Hanifeea set out above. 

In Cyprus the Hanifee doctrine is in force. 
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HUTCHIN- It appears from all the authorities set out above that the right to 

^^^L ^^ " ^ " ^^ inheritance under the Sher' Law does not depend upon children 

TYSER, J. being born in lawful wedlock, but on the fact of their paternity or 

~'^ maternity, as the case may be, being established. 

Grigobi The term " illegitimate children " in the rule relied on by Mr. Sevasli 

Della jjj^gt 1^ interpreted in accordance with the above authorities, and the 

f. rule does not deprive a child of a right where the paternity or maternity, 

Sava Haji aa the case may be, is established. 

MiCHAELI . 

AND OTHERS That is to say, that a person is entitled to take as heir if the requisite 
relationship between himself and the deceased can be established. 

That where a person is the mere offspring of fornication his paternity 
cannot be established. 

That where he is bom of a person who is in possession of the father, 
such as a slave, his paternity may be established by the claim of his 
father, which is equivalent to an acknowledgement. 

That in every case his maternity is established according to the Hanifee 
Code. 

That when a pei-son's paternity or maternity is established he is entitled 
to inherit his part of his deceased father's or mother's estate, as the case 
may be, as a child of the deceased. 

The presumption is that the word "evlad" (children) in the Land 
Code with reference to succession to Ai-azi-Mirie would be used in a sense 
similar to that in which the word *' children " would be understood, at 
the time when the Land Code was enacted, with reference to inheritance 
under the Sher' Law. 

The authorities support this presumption. In the Commentaries on 
the Land Code by Khalis Eshref published at Constantinople in 1315, at 
p. 306, there is the following passage : 

" The relation (neseb) of a child who is not lawful can only be proved 
from his mother and consequently he can only be heir or successor by 
intiqal to his mother." 

We have also had the advantage of consulting Ali Rifki Effendi the 
learned Mufti of Cyprus as to how the Law is administered in the Sher* 
Court with reference to the estates of Moslems and what is the interpreta- 
tion put on the Law. 

The learned Mufti says that if to a woman who is not married or in 
iddet with any one there comes an illegitimate child and she says " It is 
my child " and makes an admission (iqrar) and she afterwards marries a 
man and from him also a child is born, that child also becomes her child. 
On her dying both will be her heirs. And afterwards when the father 
of the deceased mother dies without children the two childi-en will take 
by intiqal the land found m his tasarruf by reason of its being clear. 
And the word " evlad " in the Law about intiqal includes both children. 

To a further qiiestion whether it would make a difference if the woman 
died without making an iqrar the learned Mufti said ; — 
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" It is clear that a mother who gave birth to a child and brought him HUTCHIN- 
up will make an iqrar that it is her own child. Therefore whether it is & * ' 

proved or not that they are illegitimate, they inherit their mother's TYSER, J. 

To a further question whether the fact that the father of the woman Grigori 
left a child of his own hving who was brother of the whole blood to the ^^^ ^^hers 
woman would affect the right of the illegitimate children to share in the v, 

inheritance of the woman's father the learned Mufti said : — ^Michaeli^ 

" When a person dies who left a son living neither the legitimate nor and others 
illegitimate children of his daughter will inherit his property accorduig 
to Sher'. But by reason of their being his child's children they will take 
a share of his land according to the Nizam Law. 

To a further question whether the illegitimate children of a woman 
would be entitled to share in the property of the mother's father, if the 
mother's father left a son living and the mother of the children had made 
no iqrar, but it was proved and admitted by all parties that the children 
were her illegitimate children the learned Mufti said " In case there is 
no lawful father of a child it is necessary that it should be descended 
from its known mother because a child cannot be produced without mother 
and without father. Therefore as long as the father is (na-meshrou) not 
a father recognised by the Law, the child will necessarily be descended 
from his mother and will be heir to his mother." 

The view of the learned Mufti with reference to the right of the 
children to inherit from the mother's father is in our opinion entirely in 
accordance with the wording of the Law of 17 Muharrem, 1284. 

The expression for grand children "Ahfad" is explained to mean 
" son and daughter of his male and female children (evlad)." 

It is admitted that the mother of the Plaintiffs was one of the children 
(evlad) of the decesBed Haji Michaeli Georgi. The Plaintiffs are in the 
eye of the Law her sons and daughters, therefore they are the sons and 
daughters of a child (veled) of the deceased. 

If once the relationship to the mother is established we are of opinion 
that it follows that the relationship to the grandfather is established. 

But it may be argued that the authorities only show that an illegitimate 
child may be regarded as the legitimate child of the mother in Moslem 
Law, and that the word " evlad " in the Land Code still means "legitimate 
children"; and that the marriage in this case has been proved to be 
unlawful and consequently the children being illegitimate do not take by 
intiqal. 

The reply to this may be found in the authorities cited by Mr. Theophani 
showing that by the Law of the Greek Church illegitimate children have 
a right to inheritance from their mother. 

Armenopoulos, pp. 627, 628, and Krassa, p. 584, Sec. 291, are clear on 
this point. 

The word " illegitimate " has no technical legal definition. 
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HUTCHIN- As applied in questions of inheritance to children it merely means "not 
®^^' ^••^- recognised by the Law." 

TYSBR, J. Both by Ottoman and Canon Law children born out of wedlock are 
VAS8ILI0 r^^g^iised as the children of the mother. 

Gbioqbi Therefore there is in this case no conflict between the Turkish Law 
Della an^ tiie Law of the Greek Church. 

^. We are of opinion, however, if there were a difference the Turkish Law 

Sava Haji would govern the right to intiqal and not the Canon Law. 
AND^ OTHERS ^^^ cxample : If the note to Armenopoulos in the edition by N. 

Havisiades at p. 628 is correct it would appear that in some cases children 

bom out of wedlock would by the Canon Law have a right of inheritance 
from their father, who would have no such right under Turkish Law if 
they were Moslems ; we are, however, of opinion that they would not take 
by intiqal unless in such cases the Ottoman Law would give the right 
to intiqal to Moslem subjects. 

By the Law extending the right of intiqal to Arazi-Mirie certain rights 
of the Crown were abandoned in favour of the holders of Arazi-Mirie. 
The rights so abandoned must be ascertained in our opinion by the 
Ottoman Laws and not by the Laws of any non-Moslem Christian Com- 
munity. This point, however, is open for further consideration as in our 
view the Plaintiffs are entitled to succeed, whether Canon or Moslem Law 
governs the case. 

In either case we are of opinion that the Plaintiffs are entitled to 
succeed to any Arazi-Mirie property to which their mother was entitled 
at the time of her death, and to her share of her father's property which 
he was entitled to at the time of his death. 

The judgment of the District Court on this point must he set aside. 
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[HUTCHINSON, C.J. AND TYSER, J.] 

SADYK AND OTHERS, 

V. 

PAPA MICHAELI YANNI and others, 

Exp. Haji Economo and others (certain of the Defendants 
representing the villages of Bedula and Modula. 
Judgment — Correcting error in judgment — Temyiz Court judgment 
corrected by the supreme court. — rules of court— village action — 
Service of notice. 

A judgment of the Temyiz Court forms part of the records of the Supreme Court. 

The Supi'eme Court has the same poioer to rectify a judgment of the Temyiz Cmirt 
as it has to rectify ane of its o^on judgments. 

Erery Court has inlierent power to rectify mistahes'in its own records. 

In village actions under the Turkish Laio the villages sue in a quasi-corporate 
capacity. 

Tlie Rules of Court 1886, do not apply to an action in the old Turkish Courts. 

TJiere being no existing rules to etiable notice to be given to certain villages, 
parties to an action, of an ajyplication befo)'e the Court affecting their rights, the 
Court gave directions as to the manner of sei'vice, and directed that the villages 
should be sm'ved in the manner provided foi' servi?ig villages with notice under the 
Malioums Injury to Property Law. 

When it was proved to the Supreme Court thai a differmioe existed between tlie 
Turkish rersimi of the decision of the Temyiz Court contained in a mazbata atid the 
English version written below it, and tJuit the English version correctly set out tlie 
decision of the Temyiz Court, the Court directed ths Turkish part of the mazbata to 
be amended so as to make it agree with the English. 

This was an application to rectify a judgment of the Temyiz Court 
dated the 28th February 1880, given on appeal from a judgment of the 
Daavi Court of Nicosia in an action in which Sadyk and three other 
persons representing the village of Lefka were the Plaintiffs, and Papa 
Michaeli Yanni and eleven other persons representing respectively the 
villages of Modula, Bedula, Kalapanayoti and Ikou were the Defendants. 

Three of the Plaintiffs and four of the Defendants having died, an 
order was made on the 4:th February, 1902, prior to the application, that 
the action be continued, the heirs of sudi Plaintiffs as were dead being 
substituted for the Plaintiffs deceased as Plaintiffs, and the heirs of such 
Defendants as were dead being substituted for the Defendants deceased 
as Defendants. 

On the 26th March, 1902, this application was made on behalf of such 
of the Defendants representing the villages of Bedula and Modula, as 
were still alive and the heirs of such as were dead. 

The King's Advocate, Pascal and Theophani appeared for the applicants 
(the surviving Defendants who represented Bedula and Modula and the 
heirs of such as were dead). 

They called evidence to shew that the judgment sought to be corrected 
as drawn up, was ambiguous and did not correctly represent the decision 
of the Oourt. 



HUTCHIN- 
SON, C.J. 

TYSER, J. 
1902 
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HUTCHIN- They contended that by Sec. 163 of the Courts of Justice Order in 

\ C.J. Qouncil Clause 182, the judgment was a record of the Supreme Court. 

TYSER, J. That there was an inherent power in the Court to rectify errors in its 

Sad^'^and records. 

oTHBEs Lawrie v. Lees, 7 App. Cas. 44. 

Papa ^^ '*^ ^^"'®' ^^' ^^- ^' ^^^' 

MicHAELi Milson V, Carter, 1893, A.C. 038. 

Yanni and Hatton r. Harris, 1892, A.C. 560. 

OTHERS ' ' 

That lapse of time was no answer to the application, if the order could 

be made without prejudice to rights which have intervened since the 
judgment. 

That there was so question as to whether the judgment of the Court 
was right. The only question was whether the judgment, as recorded, 
correctly stated the judgment of the Court. 

Gooding, Artemis and G. ChacaUi for the Respondents (heirs of the 
Plaintiffs deceased). 

The Court cannot now make the alteration. Court of Justice Order 
in Council, 1882, Sec. 40. 

The Plaintiffs in the original action represented the village of Lefka, on 
their death the mandate ceased and does not pass to their heirs, Mejelle 
1529. 

The existing inhabitants of Lefka should be joined. 

That the Supreme Court has no greater power than the Temyiz Court, 
and that the Temyiz Court could not amend a judgment after 20 years, 
the judgment being sealed and there being no evidence of fraud. 

That there is no such power by Rules of Court, Order in Council or 
Ottoman Law. 

The Rules of Court do not apply. 

The K. A. in reply. The only course was to join the heirs of the 
deceased parties. 

The Court after reviewing the evidence as to whether there was an error 
in the record of the judgment of the Temyiz Court continued as follows : 

The contention of the Respondents that this Court has no power to 
rectify a judgment of the Temyiz Court is in our opinion bad. When 
the Supreme Court was substituted for the Temyiz Court by the Cyprus 
Courts of Justice Order, 1882, the records of the Temyiz Court were made 
records of the Court of Appeal (Sec. 163). The Court has therefore the 
same power to rectify a judgment of the Temyiz Court as it has to rectify 
one of its own judgments. And there is no question that every Court 
has an inherent power to rectify mistakes ih its own records ; see Lawrie 
V. Lee, 7 App. Cas. 34, re Swire, 30, Ch. D. 239. 

" A further question was raised as to whether the Court had before it 
the parties interested in the judgment." 

The Court would not rectify a judgment 20 years old without giving 
all parties interested in the judgment an opportunity of being heard. 
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As to thig point the facts are as follows : HUTCHIN- 

SON C J 

In the Temyiz Court the parties to the appeal appear from the record ^ ' * 

to have been as follows : TTSER, J* 

Appellant. Pascal Efifendi on behalf of the inhabitants of the villages sadykand 

of Niko, Kalapanayoti, Modtda and Bedula. others 

Respondents. Izzet, Ahmet and Mehmet Efifendis and Diran Augustin papa 

Efifendi on behalf of the inhabitants of Lefka and in person. Michabli 

1 . ^ ^ ' rn YANNI AND 

The parties to the original action m the Daavi Court were : others 

(1) Sadik of Lefka 

(2) Haji Emin of Lefka 

(3) Mehmet Said of Lefka 

(4) Izzet Efifendi of Lefka Plaintiffs, 

and 

(1) Papa Michaeli Yanni of Modula 

(2) Sophocles Tzirgalli of Modula 

(8) Christodoulo Haralambo of Modula 

(4) Haji Georghi Haji Loizi of Modula 

(5) Haji Economo of Bedula 

(6) Leonida Papa Georghi of Bedula 

(7) Yanni Ktizoudi of Kalapanayoti 

(8) Loizo Moukhtari of Kalapanayoti 

(9) Kazamia Haji Loizo of Kalapanayoti 

(10) Papa Yanni Haji Michaeli of Kalapanayoti 

(11) Sava Haji Loizou of Ikou 

(12) Haji Pieri of Ikou Defendants. 

Before the 26th July, 1901, of the Plaintiffs, the 1st, 3rd and 4th had 
died, and of the Defendants the 8rd, 4th, 6th and 12th were dead. 

On the 4th February, 1902, an application made under Order 9, R. 13 
of the Eules of Court, on behalf of the 1st, 2nd and 5th Defendants, 
and the heirs of the 8rd, 4th and 6th Defendants (being the surviving 
Defendants from the villages of Modula and Bedula and the heirs of such 
as were deceased), that the action should be continued between the 
surviving Plaintifif and the heirs of the Plaintififs deceased, and the 
surviving Defendants and the heirs of the Defendants deceased, was 
granted ; and the new parties were directed to enter an appearance on 
the 20th February, 1902. 

On the 5th March, 1902, the application now under consideration was 
filed. It purports to be on behalf of the Defendants Papa Michaeli 
Yanni, Sophocles Tzirgalli, Haji Economo and the heirs of. the other 
Defendants in the Daavi Court who were' inhabitants of Modula and 
Bedula. 

The title of the action remained the same as it hafl been in the Daavi 
Court in 1879. 

On the 20th March, 1902, Mr. Gooding appeared for the heirs of the 
Plaintififs dece^ed, 
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HUTCHIN- On the hearing of this application he also appeared in the same 
soi^ C.J. capacity, and Mr. Artemis appeared and stated that he was instructed by 
TYSER, J. the agent of the Lefka people. 

V-V-. The Defendants who were inhabitants of villages other than Bedala 

Q AT>Yir AND 

OTHERS *^d Modula were not represented. 

^. An aflBdavit sworn by Mr. Theodotou on the 15th April, 1902, 

MicH^^Li ^^^ ^^^ 'sufficiently account for the absence of these Defendants from 
Yanki and Kalapanayoti and Ikou, and until they have a chance of being heard, this 
O THER S Court will not give any judgment. 

We also agree with the argument of Mr. Gooding that the Rules of 
Court have no bearing upon this application. 

We are further of opinion that if the Plaintiffs and Defendants on the 
record in the Daavi Court were the real parties to the action, the rights 
which they claim to exercise over the water, being rights which they have 
as inhabitants, would not necessarily devolve upon their heirs. 

If the record of the Temyiz Court means that certain of the Respon- 
dents appeared to protect rights which they claimed personally, such 
persons or their heirs have appeared before this Court, and have been 
heard. 

In our opinion however the persons present at the trial were not the 
real litigants, but the real litigants were the villages from which the said 
persons came. 

The persons present at the trial were present in accordance with the 
provisions of Sec. 1645 of the Mejelle. 

This Section should be read in conjunction with Sees. 1618, 1833, 
1834 and 1835 and some light may be thrown on it by consideration of 
Sec. 1642. 

The effect of all these Sections appears to be that generally all the 
Defendants to an action must be present or represented at the trial ; that 
where villages of over 100 inhabitants were litigants the presence of some 
only of the inhabitants was required, but the judgment in such a case 
would be given for and against the villages, and would be binding on the 
villages, in the same way as judgment to recover a debt from the estate 
of a deceased person given on proof in the presence of one heir only is 
binding on all the heirs (Sec. 1642). 

The villages therefore, or rather the inhabitants of the villages were 
the parties interested in the judgment on the records of the Court. 

And it would seem that it is not only the inhabitants at the time when 
the action was tried, but the persons who constitute the inhabitants from 
time to time. 

The village seems to be invested with a quasi corporate capacity for 
these mattera. 

It is the villages in this quasi corporate capacity which are the real 
parties interested in the judgment, and they should be the parties to be 
heard by the Court before it decides this application. 

The Court therefore will not grant the application before the villages 
have a chance of being heard. 
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We do not however propoee to dismiss the application on this accormt HUTCHIN. 
but to adjourn it for further hearing to enable notice of the application ^'-'J^^^-*'- 
to be served on the villages of Lefka, Kalapanayoti, Ikou and Module. TYSER, J. 

There are no Rules of Court making provision for bringing the villages g ""^ 
before the Court on such an application as this; therefore the Court others 
must, to prevent a miscarriage of justice, give directions how it should '^^ 

he done. Michaeli 

We direct that a copy of the application and a notice of the day fixed Yai^i and 
for hearing be served and posted in the way provided for service and others 
posting of a copy of a petition and notice of the day fixed for the hearing 
thereof under The Malicious Injury to Property Law 1894 (No. VI. of 
1894,) Sec. 4 ; and that the Applicants have leave to put down the case for 
further hearing on a day to be stated in such notice. 
. The villages so summoned will then have an opportunity to appear 
and to advance any arguments they wish to adduce to the Court, after 
hearing which the Court will be in a position to deliver a final decision 
on the application. 

All questions of costs will be reserved until the final determination of 
the application. 

On the 29th December, 1902, the case came on again for hearing. 

Pascal, Theophani and J, KyriaJcides for the Applicants. 

Gooding and Mustafa Sadreddin for Lefka. 

A. Kyriakides for Ikou and Kalapanayoti. 

Service on the dififerent villages of notice of the application was proved. 

The facts are as follows : 

Lefka is a Turkish qassaba at the foot of the mountains ; Bedula and 
Modula are two Christian villages in the hill near the source of certain 
waters in dispute. 

In a petition, tried by the Daavi Court in 1879, submitted by certain 
residents of Lefka, the petitioners alleged that by virtue of certain Hujets 
the qassaba of Lefka had an ah antiqtw right of irrigation over the 
running water rising out of the locaUty Yedi Bunar and the river Marakho 
for six days and six nights in the week and claimed an injunction to 
prevent the inhabitants of Bedula and Modula from interfering with 
such water. 

The Court found in their judgment that the water of Yedi Bunar and 
Marakho should flow six days and six nights to the inhabitants of Lefka. 

On appeal by the Defendants to the Temyiz Court a decision was come 
to by the Court, Mr. Bovill being the English Assessor. 

A mazbata having been drawn up in Turkish and sealed by the five 
Judges, which in Mr. Bovill's opinion was loosely worded and might 
have rendered the mazbata open to misconstruction, Mr. Bovill prepared 
a draft mazbata in English to put the decision of the Court in un- 
mistakable language and had it translated into Turkish and sent to the 
Court. 

This mazbata was sealed by three of the Judges. 

D2 
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HUTCRIN- The two Judges (Ali Effendi and Osman Nouri Effendi) who did not 

SON^ C. J. g^j ^Yie second mazbata refused to do so and gave their reasons in writing 

TYSER, J. for refusing, Osman Nouri, amongst other reasons, saying that the 'Hams 

^-^ held by the Lefka people fully supported their claim and that it was 

OTHERS unlawful for a person to be dispossessed of what belongs to him. 

pIpa ^^' ^^vi^l afterwards had a new copy of the mazbata as prepared in 

MicHAELi the second instance signed by the three members of the Court who 
Yanni and approved of it. 

An English version of the mazbata was written below the seal of the 

three Judges and the High Commissioner's signature was written below 
that. 

Mr. Bovill in his report to the High Commissioner on the mazbata 
states, "The Court have come to a conclusion in which I concur that the 
people of Lefka have never been entitled to the large rights they claim.'i 

In 1899, in an action with reference to the use of this water, it was 
held by the Supreme Court that the Turkish version of the mazbata gave 
to Lefka all the water of Yedi Bunar and Marakho, and that the 
inhabitants of Lefka were entitled to prevent others for six days and six 
nights in the week from interfering with the water either above or below 
the junction of the Yedi Bunar and Marakho streams. 

The English translation signed by the High Commissioner gave to 
Lefka the water from the mountain after it had passed the point where 
the stream rising in Marakho joins the stream called Tedi Bunar, and 
allowed the inhabitants of Bedula and Modula to take the water before 
the junction. 

The other evidence and the arguments will be gathered from the 
judgment. 

The application was to amend the Turkish portion of the mazbata on 
the ground that it did not correctly state the decision of the Court. 
The Court gave judgment as follows : 

This is an application to amend a judgment of the Temyiz Court dated 
the 28th day of February, 1880, on the ground that it was drawn up in 
such terms that it did not carry out the intention of the Court. 

The application was first made on the 26th day of March, 1902, and 
on the 28th July, 1902, the Court expressed an opinion that it had power 
to amend a judgment of the Temyiz Court, if it was shewn that there 
was an error in the way in which it was drawn up ; but as it appeared to 
the Court that the villages of Lefka, Kalapanayoti, Ikou and Modula 
were interested in the judgment and that those villages were not properly 
represented before the Court the case was adjourned to enable notices to 
be served on those villages to appear before the Court and state any 
objections they wished to raise to the application. 

It has been proved that notices were served in the manner directed 
by us. 
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Mr, A, Kyrutlckles appeared for Kalapanayoti and Ikou and said that HUTCHIN- 

he had nothing to say. ^ 

The village of Modula was not represented except in so far as it was TYSER, J. 

represented by the Advocates for the Applicants. isadyk^and 

Mr, Gooding appeared for the inhabitants of Lefka and argued that others 

the application should be refused. He made the following objections : vl^j^ 

1. That the application was based on erroneous statements ; Michaeli 

2. That the Temyiz Court document purporting to be a judgment is others 

not a judgment, because it appears from Mr. Bovill's report that there 

was a mazbata previously signed by the five Judges of the Temyiz Court 

and that that was the real judgment, and because Mr. Bovill acted ultra 
vires in drafting a new mazbata ; and he said that the first mazbata was 
verbally communicated to the parties and that from the time it was 
communicated it was binding ; 

3. That if the document was a judgment, there was no right to rectify 
it; 

4. That if there was a right to rectify the judgment, no mistake in it 
was proved ; 

5. That if there was a mistake the rights of third parties had inter- 
vened under the judgment of 1899 ; 

6. That the judgment was the Turkish writing and not the English. 
We will now consider these arguments brought forward on behalf of 

the people of Lefka. 

And first we will consider Mr. Gooding's second argument against the 
application to rectify the judgment, viz. : That the Temyiz Court docu- 
ment purporting to be a judgment is not a judgment, because it appears 
from Mr. Bovill's report that there was a mazbata previously sealed by 
the five eTudges of the Temyiz Court, and that was the real judgment. 

Whether or not a mazbata so sealed would be effective as a judgment 
must depend upon the Laws and procedure in force at the time when it 
was sealed. 

We will first consider what was the Law and practice in force before 
the British Occupation. 

The Vali was by the Law of 13 Safer, 1275 (Old Destur, edition of 
1282, p. 561), responsible if the Courts did not do justice. 

His duties with regard to the Courts of Law would seem to have been 
differently stated in the Law of Yilayets of 29 Shewal, 1287 ; and by 
the Imperial Firman of 13 Zilqade, 1292, it seems to be decreed that 
the executive power was not to intervene in the exercise of the judicial 
power. 

In practice however the executive authorities seem to have kept 
control over judicial proceedings in Turkey or some parts of it till after 
the British Occupation. 

That this was so with reference to the execution of judgments appears 
from the telegraphnarae of the 11th April, 1295, which was subsequent 
to the date of the occupation. 
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HUTCHIN- The following is a translation of the telegraphname bo far as it is 
SON^CJ. njaterial: 

TYSER, J. « Telegraphname written to Mutesarrifliks independently governed and 

Sadtk^and ^ Vilayets from the Minister of Justice about civil officials not inter- 

oTHBBs fering in the execution of the provisions of 'Hams given by the Courts. 

P^^ "In consequence of the Courts having been authorised to receive 

MicHAKLi petitions direct, it has been asked from some places whether the provisions 

^HBBs"^ of judgments which shall be given will be executed by the Courts, or by 

the civil oflBcials. 

" Whereas the separation of the judicial powers from civil control has 
been confirmed by Imperial Khats and the Constitutional Law, civil 
oflBcials cannot have any voice or authority in the execution of 'Ilams ; 
and therefore *Ilams of decisions whether civil or criminal given by a 
Court after they have been attested by the seal of the Court, and the 
President and the clerk of the Court have aflBxed their signatures on a 
line parallel to the seal, are executed without there being need for the 
confirmation of them by the sign " Moujebinje " by the civil oflScials or 
any other expression." The telegraphname proceeds to state that execu- 
tion cannot be delayed except in certain cases therein set out. 

It may be that the reason why the law of 13 Zilqade, 1292, was not put 
in force was that it was necessary for the Vali to continue to exercise 
control over the Courts in consequence of the diflSculty experienced by 
the authorities in finding competent Judges. (See report of Mejell^ 
Commission). 

It is clear from the Imperial Firman of 13 Zilqade, 1292, that the 
Judges were not at that time wholly satisfactory. (Seeljeg. Ott., p. 27). 

Also from the Imperial Khat of 23 Shaban, 1293 (5 Leg. Ott., p. 3), it 
appears that at that date the tribunals did not discharge their duties in 
such a way as to protect the rights of the public. 

It may be that the Valis usurped the power arbitrarily. 

It may be that the Laws were not brought into force by publication 
(as prescribed by the Law of 25 Rebi-ul-Akhir, 1289) in the places where 
they were not observed. It appears from the circular of Fuad Pasha 
that the reforms for which the Laws provided were necessarily introduced 
gradually. (2 Leg. Ott., p. 24). 

From whatever cause, it is clear that in Cyprus at the time of the 
British Occupation the executive did supervise the judgments of the 
tribunals and that the petitions of suitors were presented to the executive 
authorities and not to the tribunals direct. 

The practice of the Courts in Cyprus at the time of the occupation is 
given in the oflficial report of the High Commissioner for the year 1879, 
at p. 4, paragraphs 12 and 13. 

" The Plaintiff stated his case on a sheet of paper bearing a stamp of 
one piastre and presented it to the Qaimaqam, who, if he approved it, 
endorsed it to the Daavi Court and returned it to the petitioner, who 
thereupon bore it to the Court . . . ;" 
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"For the Temyiz Court the same process was performed with the HUTCHIN- 
Mutesarrif;" SON CJ. 

'* On judgment being given, the sentence, after approval, was handed MIDDLE- 
to the chief of the police to carrj out , . . ." ^^^' '^* 

After the British Occupation the same procedure was followed. Sadyk and 

It was found necessary however to place an Englishman in every Court others 
to ensure the proper administration of justice, (paragraph 52 of the papa 
report of the High Commissioner for 1879). Michaeli 

The Law XIII of 1879 legalised the presence of the English official others 
and gave him a right to take part in the judgments of the Courts. 

A statement of the practice in the Daavi Courts is made by the 
Commissioner of Lamaca at p. 195 of the Report of the High Commis- 
sioner for 1879 : 

" The native Courts are the MejHss Daavi, Tijaret, and Mejliss Idare. 

" Judicial relief or assistance is always sought in the first instance by 
petition, in any language, addressed to the Commissioner or his assistant. 
This is examined, endorsed, and forwarded to the proper Court or office, 
judgment is always given in writing, in a mazbata (sentence) which 
the Commissioner has power to confirm or suspend. The Commissioner 
or Assistant Commissioner, is empowered to sit as assessor in all the 
native Courts, and as a rule in all important cases, or at the request of 
one of the parties to a suit, the Assistant Commissioner does so sit." 

As to the Temyiz Court, by Sec. 2 of Ordinance IV of 1878 it is 
enacted that the High Commissioner shall exercise all the authority and 
functions up to that time exercised in Cyprus by the Vali of Rhodes and 
the Mutesarrif of Cyprus. 

The duty therefore devolved on the High Commissioner of exercising 
the same supervision over judgments as the Vali and Mutesarrif had 
exercised up to that date. 

At the time when the judgment under consideration was given no 
judgment of the Temyiz Court could be enforced until the High Commis- 
sioner had assented to it. This assent was always given after a report by 
the English Assessor. 

If, as stated in Mr. Bovill's report, there existed any document 
purporting to be a judgment sealed by the five Judges it could not be 
enforced because it was not approved. A subsequent judgment in the 
same case having been confirmed by the High Commissioner, the former 
judgment would have no effect. 

Moreover if the mazbata sealed by the five Judges differed from that 
which Mr. Bovill intended, it is clear from Mr. Bovill's report that it 
was drawn up without consulting him and with knowledge that he 
differed from it. As Mr. Bovill was entitled to take part in the judg- 
ment it would be invalid on that account, unless the High Commissioner 
confirmed it. 

For the above reasons we are of opinion that the document said to 
have, been sealed by the five Judges was not the judgment in the case ; 
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HUTOHIN- That Mr. Bovill did not act tdtra vires in drafting a new mazbata ; 

SON^C J. ^jj^ ^Yi2X the new mazbata which was confirmed by the High Commis- 

TTSEB, J. sioner was the jndgment in this case. 

Sadtk^and ^'^^^ Mr. Gooding's argument that there is no right to rectify it, we 

oTHBBs have already dealt in our former judgment. We see no reason to alter 

p^* the views then expressed by us that we have such power, if a mistake 

MicHAELi is proved. 

OTHBBS ^® ^ill ^^^^ *^® Mr. Gooding's objection that if there is a right to 

rectify the judgment, there has not been proved to be any mistake 

requiring rectification. 

For the better understanding of the judgment of the Temyiz Court we 
first set out the judgment of the Daavi Court on appeal from which that 
judgment was given. 

The judgment of the Daavi Court when translated into English is in 
the following terms : 

*' A petition submitted to the Commissioner by Sadik Eff., Haji Emin 
EfiF., Mehmet Said Eff. and Izzet Eff. residents of licfka, has been referred 
to the Daavi Court in which they say that according to the Hujets of the 
Sheri Court dated 20 Jemazi-ul-Evvel, 1185, and 21 Jemazi-ul-Ewel, 
1248, the lands in their qassaba have an ah antique right of irrigation over 
the running water rising out of the locality called Yedi Bunar and the 
Kiver Marakho for six days and six nights in the week from the time of 
the rising of the morning star on Sunday to the rising of the morning star 
on Friday, and that the lands of the inhabitants of the villages of Modula, 
Bedula, Kalapanayoti and Niko have a right of irrigation for one day 
and one night ; And that while they were possessing the same in that 
way Papa Michaeli Yanni, Sophocles Tzirgalh*, Christodulo Haralambo, 
Haji Georghi Haji Loizi, all of the village of Modula, and Haji Economo, 
Leonida Papa Georghi, both of the village of Bedula, and Yanni Ktizoudi, 
Loizo Mukhtari, Kazamia Haji Loizo, Papa Yanni^ Haji Michaeli, all of 
the village of Kalapanayoti, and Sava Haji Solomo Loizou and Haji 
Pieri, both of the village of Niko, have opened a channel below the 
village of Niko and have taken possession of the said water without right 
for the last two months ; And that therefore the petitioners pray that 
those persons may be sunmioned and that after trial they may be 
restrained from interfering in that manner and that the channel they 
have opened be closed up and that the inhabitants of the said villages be 
ordered to irrigate their lands and use the water in common as before. 
The parties having been summoned before the Court and Mr. Seager, the 
Commissioner, being present, the above named Plaintiffs were invited to 
state their case and they repeated their claim verbally in the terms of 
their petition. 

"Mr. Pascal Constantinides, Vekyl of the above mentioned Defendants, 
on being called upon, stated that, other than Marakho and Yedi Bunar, 
there was a large number of springs and sources in their properties from 
which water flowed and that they had cut the wateris rising from their 
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villages and they had ,not interfered with the water of Yedi Bunar and hcjtchin- 
Marakho differently from their turns. SON, C.J. 

"Thereupon this Court sent Mr. Hutchinson, Chief Engineer, to TYSBR, J. 
prepai'e a plan of the said locality, and it appearing from the plan which sadtk and 
he had made on a visit to the spot, and from his statement, that besides othbbs 
the above mentioned water of Yedi Bunar and Marakho, there are in the papa 
lands of the villages of Modula and Bedula, Kalapanayoti and Niko in Michabli 
the vicinity of the Marathasa valley a large number of springs and ^hebs^^ 

sources from which water flows ; and this Court having considered the 

statements of the parties herein ; it is resolved that inasmuch as the 
Hujets of the Sheri Court produced by the Plaintiffs, the inhabitants of 
Lefka, are good and valid according to Art. 1821 of the Mejell^, the 
water of Yedi Bunar and Marakho (which Yedi Bunar water proceeds 
from the three directions above mentioned and joins the water of 
Marakho) should flow six days and six nights in the week to the inhabi- 
tants of Lefka and one day and one night also to the inhabitants of the 
said villages. And this Court grants leave that the water which proceeds 
from any springs, sources and fountain-heads other than the springs 
above mentioned should flow to the lands of the inhabitants of the said 
neighbouring villages. And it is further resolved that the channel 
recently made by them be closed up and that Pascal, the Vekyl of the said 
Defendants, be enjoined accordingly. 

" Kesolved unanimously, subject to appeal, and communicated to the 
parties on the 8th day of September, 1879." 

The judgment of the Temyiz Court is in the following terms : (We 
first set out a translation of the Turkish under which the seals of the 
Judges are placed. Below the seals and above the signature of Sir R. 
Biddulph, the High Commissioner, it is written in English.) 

Appellant Pascal Effendi on behalf of the inhabitants of the villages 
of Bedula, Modula, Kalapanayoti and Niko. 

Respondent. Izzet, Ahmet and Mehmet Effendis, and Diran Augustin 
Effendi, on bebalf of the inhabitants of the qassaba of Lefka and in their 
own right. 

*' It is stated in the judgment of the Daavi Court of Nicosia dated 8th 
September, 1879, No. 195, that the Hujets dated 20 Jemazi-ul-Ewel, 
1185 and 21 Jemazi-iil-Evvel, 1248, relating to the water in dispute 
between the inhabitants of the above mentioned qassaba and the inha- 
bitants of the above mentioned villages, being valid documents, in accor- 
dance with the provisions of Art. 1821 of the Mejell^, the Court has 
awarded from the water of Yedi Bunar joining the water of Marakho six 
days and six nights in the week to the qassaba of Lefka, and one day and 
one night to the above mentioned villages, and that the waters flowing from 
any fountain-heads, springs, and sources other than those mentioned have 
also been awarded to the inhabitants of the said villages for them to 
irrigate their lands and possess the said water accordingly. 
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HUTCHIN- " The said decision of the Daavi Court has, after examination by our 
^^^&^"^' Court, been found to be contrary to the provisions of the above mentioned 
TYSBR, J. Hujets and has been set aside as follows : 

Sadtk^and " ^y quantity of the water which (flowing from the mountain towards 

OTHEBs Lefka, from whatever source it comes), and any quantity of the water 

Papa w^ich (springing out of the place called Marakho and after it has joined 

MicHAiBLi the water of Yedi Bunar), flows down past that point, beiug the property 

Yanni and Qf ^jj^ Respondents, the inhabitants of the qassaba of Lefka, it is 

ordered by the majority of the Court, that in accordance with their 

Hujets the said water shall for six days and six nights in each week, that 
is to say, from the rising of the morning star on Saturday until the rising 
of the morning star on the following Friday, flow to the qassaba of Lefka, 
and that from the rising of the morning star on Friday to the rising of 
the morning star on Satiurday, one day and one night, it shall run to the 
Eespondent villages Moiula, Kalapanayoti and Niko ; provided however 
that, whereas parts of Modula and the village of Bedula are situated 
above the point of junction of this water and they would naturally be 
unable to benefit from below, they shall use any waters to be used by them 
from above before the same reach the point above mentioned and that 
they shall possess the same accordingly/' 

Seal of the Cadi, Esseid Ahmet Neshet. 
Seal of Christodulo Economidi. 
Seal of Sophocles Lissandrides. 
" Temyiz Court, Mazbata No. 12, dated 28th February, 1880. 
^^ Appellants. The inhabitants of the villages of Marathassa, Bedula, 
Modula, Kalapanayoti and Niko. 
'' Respondents. The inhabitants of Lefka. 

" Appealed to the Temyiz Court the judgment of the Daavi of Nicosia. 
After setting forth the decision of the Daavi Court based on two 'Hams 
of the Sheri Court the Court of appeal finds that the judgment of the 
Daavi Court is not in consonance with the 'Hams and decides : "That 
agreeably to the effect of the said 'Hams the water which flows from 
the mountain towards Lefka from whatever source it comes shall after 
passing the point where the stream rising in the locality called Marakho 
joins the stream called Tedi Bunar (the main stream) belong to and be 
used by the Respondents (the inhabitants of Lefka) for six days and six 
nights (from the rising of the morning star on Saturday morning to the 
rising of the morning star on the following Friday morning) in each 
week and shall belong to and be used by the inhabitants of the villages 
of Modula, Niko and Kalapanayoti during the remainder of the week, 
but the inhabitants of Modula who have land situated adjoining any 
stream above the junction, and the inhabitants of the village of Bedula 
may use the water before it reaches the said junction. 

Confirmed 
(Signed) R. Biddulph, 
16Ui March, 1880. High jGpmmissioner. 
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Now this judgment, as given in Turkish, differs from the judgment of HDTCHIN- 
the Daavi Court in this respect. It takes from the villages and gives to ^ 

Lefka water springing from sources other than Yedi Bunar and Marakho. TYSER, J. 

There is a slight difference in the wording of the judgments as far as Sadtk^d 
they deal with Yedi Bunar and Marakho, and the wording as to the others 
water springing out of the place called Marakho does not seem free from p^^^ 
ambiguity, but it is admitted on all sides that the effect of both judg- Michakli 
ments (i.fi.^ the Daavi Court judgment and the Turkish version of the ^hbm^^ 

judgment of the Temyiz Court) is to restrict the user of the water above 

the junction by the villages of Bedula and Modula to one day in the week. 

The judgment therefore is varied in such a way as to give greater 
benefits to Lefka as regards the sources other than Marakho and Yedi 
Bunar to the detriment of the other villages. 

As the appeal was brought by the villages and there is no indication 
of an appeal by Lefka, this is not what one would expect. 

It is possible however that the appeal was treated as a rehearing of the 
case, and this therefore cannot be r^arded as evidence of any mistake. 

In the Temyiz Court judgment as set out above we have seen that 
there is written at the foot of the Turkish version of the judgment what 
purports to be an English translation of the judgment, and the confir- 
mation of the judgment by the High Commissioner is written at the foot 
of the English translation. 

Now the English version of the judgment clearly differs from the judg- 
ment as rendered in Turkish, and moreover it is clear that the High 
Commissioner meant to confirm a judgment in the terms set out in 
English. 

Consequently there was no confirmation of any judgment in the terms 
of the Turkish version, and if there was no mii^ke it is difficult to see 
how the judgment could take any effect. 

But was there a mistake? that is to say, did the Judges of the Temyiz 
Court who sealed the judgment mean to seal a judgment different from 
this Turkish version of the judgment ? 

If the Judges intended to seal a judgment in the terms now given in- 
the Turkish, however wrongly they may have acted, we cannot rectify 
the judgment so as to make them say what they never intended to say. 

Now we can see what was in the minds of the Judges from statements 
made by some members of the Court. 

Osman Nouri who dissented annexed a statement of his reasons for not 
having as he says concurred with the Temyiz Court in giving a decision 
in favour of the Marathaesa inhaUtante. 

This cannot apply to a judgment in the terms of the Turkish judg- 
ment which he refused to seal, because it gives everything to Lefka. 

Again Ali Effendi refused to seal the judgment, and there is no doubt 
that if he had thought that the judgment gave all they asked to Uie 
Tnrkiah inhabitants of Lefka and took from the Christian inhabitants of 
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HUTCHIN- Marathassa everything for which they are now contending, as the judg- 

k naent in Turkish does, he would have sealed the judgment. 

TYSBR, J, Sophocles Lissandrides who sealed the judgment has sworn that he did 

a """^ not understand the judgment to be in accordance with the Turkish 
dadtk and . 

OTHERS version. 

^' It is clear from the English Interpretation that it was not so under- 

MicHAELi stood by the Interpreter. As Mr. Bovill has left on record that he 
Yanni and drafted the judgment, and the Interpreter would communicate his draft 
OTHER S ^ ^^^ Judges, they must, when they agreed to the judgment, have under- 
stood it to be to the same efifect as the Interpreter understood it. 

It seems clear therefore that the Court when they agreed to the judg- 
ment by a majority did not understand that the judgment was in the 
terms of the Turkish version and that there must have been a mistake in 
drawing up the judgment. 

There is a further question before we can amend the judgment, viz. : 
whether we have sufficient evidence to shew what was the real intention 
of the Court. 

We are of opinion that there is suflBcient evidence. 

Mr. Bovill's report, the English translation at the foot of the mazbata, 
and the evidence of Sophocles Lissandrides shew clearly that the inten- 
tion of the Court was, that the judgment should be in the terms of the 
English translation to which the High Commissioner gave his assent. 

There is the further evidence that from the date of the judgment up 
to the year 1897, the people of Lefka have never claimed a greater right 
than they would take under a judgment so worded. 

For the above reasons we are of opinion that there is a mistake in the 
Turkish version of the judgment and that we have suflBcient evidence of 
what the Court intended should be stated in the judgment to enable us 
to amend it. 

As to Mr. Gooding's other arguments it is unnecessary to say much. 

If the Turkish is the judgment we amend it. We are however inclined 
to view the whole document as confirmed by the High Commissioner as 
the judgment. 

If third parties are interested they can apply on behalf of themselves. 

As to his objection that this application is based on erroneous state- 
ments, he has not pointed out what are the erroneous statements of which 
he complains. 

The amendment as worded by the Advocates for Bedula and Modula 
perhaps goes too far. 

In substance the rectification asked for will be effected by amending 
the judgment so that the Turkish may agree with the English trans- 
lation to which the confirmation of the High Commissioner was given. 

The effect of this will be that the Temyiz Court judgment gives to 
Lefka for six days and six nights the right to the water below the junction 
only, and tJaat as regards the water above the junction this judgment 
doeS^notinaiiy way affect the rights to which Lefka and the villages of 
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Bedula and Modula, respectively, are entitled as upper and tower riparian 
proprietors, nor does it prejudice any rights acquired, since the judgment 
of the Tetnyiz Court was given, by lapse of time or otherwise. 

In this judgment we have confined ourselves to the consideration of 
what is the true effect of the judgment of the Temyiz Court and have 
purposely refrained from entering into any question of what would be the 
rights of the parties if there were no such judgment. 

As a general rule of Law it is clear that rights of irrigation are governed 
by al) antiquo user, but we doubt whether user which had been discon- 
tinued for a substantial length of time would be such user as the Law 
contemplates. And, taking into consideration the status of Turkish 
tribunals in olden times, we doubt whether ancient Hujets, which have 
not been acted upon, are sufficient to establish rights which they purport 
to confer. 

On these points however we give no decision. 

The order of the Court is that the judgment of the Temyiz Court 
given in this action on the 28th day of February, 1880, be amended by 
altering the judgment as rendered in Turkish so as to correspond with 
the English version of the judgment written beneath it. 

Nq order as to costs. 



SON, C.J. 

& 

TYSBB, J. 
Sadtk and 

OTHERS 
V, 

Papa 

MiCHAELI 

YANNI ANp 

OTHEBS 



[HUTCHINSON, C.J. and TYSER, J.] 
H. EKATERINA H. TIMOTHI 

V, 

POLYCARPO H. TIMOTHI 



Plaintiffs 



HUTCHIN- 
SON, C.J. 

k. 

TYSER, J. 

1903 

Nov, 28 



DefeivMnt. """^ 



Costs — Discretion of Court— Leave to appeal — Rules op Court, 1886 
Order 21., R. 29— Cyprus Courts op Justice Order, 1882, Clause 38. 

In directing the paymeivt of costs under Clause 38 of the Cyprus Courts of 
Justice Order^ 1882, tJie Court must act fairly and reasonably, 

Wh^re tlie direction as to costs is reastt^nable arul fair, an application for 
leave to appeal under Order 21, B, 29 of the Rules of Court, 188(5, mill not he 
granted if tits oody ground for the application is, that the reason given fo7' the 
direction is not a good reason. 

Appeal from the District Court of Lamaca. 

Action to restrain the Defendant from interfering with a house to 
which the Plaintiff claimed to be entitled by length of possession. 
The Plaintiff was not registered as owner of the house, 
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HUTOHIN- At the trial the Court gave judgment for the Plaintiff but refused to 
SON^CJ. jjj^^^ ^^y ^jjgj. ^ ^ ^j^^ ^^ ^^^ ground set out below, a note of the 

TYSER, J. ground of the refusal being made in the record by the District Court 
H BkItb- *^*^^ *'^® notice of appeal was given, and being to the following effect : 

EiNA " In this Court we generally refuse costs, in cases where the Plaintiff 

H. TiMQTHi brings an action for a declaration of a right to be registered as owner of 
PoLTCABPo real property, on the broad ground that a man, who has taken possession 
H. TiMOTHi without obtaining registration, knows that when he comes to ask for 
registration at a future date disputes are likely to arise and law expenses 
to be incurred ; and so we let him pay his own costs occasioned by the 
neglect of a proper legal precaution. We generally do the same when 
the Plaintiff had no original right to registration, but claims by prescrip- 
tion, because a title by prescription is a privilege for which a man ought 
to pay his own expenses." 

Mr. D, Themistode applied ex parte on behalf of the Plaintiff. 
Noreviber 28 Judgment : The Chief Justice : An appeal against a refusal to give 
costs can only be made by leave of this Court (Order 21, R. 29) ; and 
we can only give leave where it is shown that the refusal is "contrary 
to the provisions of any Law or Rule of Court or is based on any 
misconception of fact, or that any party is thereby ordered to pay any 
. costs which have been incurred or occasioned by any other party without 
sufficient reason." It cannot be said that any of these requisites exist 
in this case. But it is said that the District Court has laid down an 
unreasonable principle ; that it is the duty of the District Court, to 
which (under Sec. 88 of the Order in Council) the power is given to 
direct by which party the costs shall be paid, to exercise that power 
fairly and on reasonable grounds ; and that the Court does not do so, 
and does not really exercise its discretion at all, when it lays down and 
acts on a rule that in a certain class of cases it will not generally give 
the Plaintiff costs, although he has been guilty of no misconduct, and 
is entirely in the right, and succeeds on every issue raised in the action. 

I agree that the Court must exercise the discretion entrusted to it in a 
fair and reasonable manner. And I do not think that the reason given 
by the President of the District Court for refusing costs to Plaintiffs in 
the classes of cases to which he refers is a sound reason. But that is a 
very different thing from saying that when he refuses costs for that 
reason he is not acting fairly and reasonably. He does exercise his 
discretion although his reason for exercising it in the way that he does 
may not be a good one. In my opinion therefore we have no power to 
give leave to appeal in this case. 

Tyser, J. : I agree. 

Application refused. 
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SON, C.J. 
& 
[HUTCHINSON, C.J. and TYSBR, J.] TYSER, J. 



1903 
Feb.^l 



MEHMET KIAZIM YU8UF and othbbs Plaintiffs, 

V. 

HAJI HAFUZ MUSTAFA FAIK Epp. 

AND OTHERS Defendants. 

Advocate, authority op— Admission— Compromise— Mejellb Arts. 1517, 
1542— Advocates Law 16 Zilhije, 1292. 

AdvooateSf urdeaa expressly prohibited^ can hind their clients hy an admission 
of fact made before the Court. 

A power to eo-nduct an action does not confer a power to compromise it. 

Appeal of the Plaintiffs from an order of the District Court of Nicosia 
made on the application of the Plaintiffs to fix the remuneration of the 
referees and umpire to whom certain issues in the action had been referred. 

Mr. Epainetos for the Plaintiffs. 

Mr. Pascal for the Defendants. 

Mr, Artemis for the Arbitrators. 

The facts and arguments sufficiently appear from the judgment. 

The Chief Justice delivered the judgment of the Court, as follows : Feb, 21 

\Tvdgment : This is an appeal of the Plaintiffs from an order of the 
District Court of Nicosia, made on the 4th of November, 1902, fixing 
the remuneration for the referees and umpire, to whom certain issues in 
the action had been referred. 

The claim in the action was for dissolution of the partnership between 
the Plaintiffs and the Defendants, and for an account of the partnership 
transactions, and for payment of the amount found due. 
• By an order made by consent on 17th December, 1895, the partnership 
contract was terminated and the accounts were referred to two referees, 
one named by the Plaintiffs and one by the Defendants ; and by a further 
order made by consent on 24th July, 1896, an umpire was appointed. 

The time for the referees and umpire to make their report was extended 
from time to time by the Court. 

On 9th October, 1902, Plaintiffs' Advocate filed an application under 
Order 22, E. 4 (/) that the Court should order the referees' report to be 
opened, and should " fix a reasonable sum for their remuneration instead 
of the excessive sum which they claim." This application c^me on to be 
heard on the 4th of November. The Plaintiffs' Advocate then said that 
the sum of £113 claimed by the referees was too much ; while the 
Defendants' Advocate submitted that there had been a great deal of work 
and that the referees deserved good payment. The referees and the 
umpire were present and stated that they had sixty meetings ; that they 
had much work over old books ; and that the dispute concerned over 
£5,500. The Plaintiffs' Advocate in reply proposed £26 and £10 respec- 
tively as the remuneration of the arbitrators, and £35 for the umpire, 
and £10 lOs. for clerks and assistants. The arbitrators and umpire 
s^id they accepted this ; and the Court thereupon allowed £80 10s*, to 
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HUTCHIN- be distributed in the way suggested. The formal order as drawn up, 

k ^^^^ stating what the application was and the persons who appeared, is 

TYSER, J. as follows : " upon hearing what was alleged by the parties respectively 

Mehmet *'^^® Court doth order that the remuneration for the referees and umpire 

KiAziM he the sum of £80." 

ANDOTHBBs "^^^ ^« ^^ ^^^^ appealed against; and it was contended for the 

17. Plaintiffs that their Advocate had no power to assent to the sum which 

^M^^ ^^^^^ the Court awarded ; that an Advocate cannot consent to an order against 

Faik Eff. his client's interest without express authority from the client ; and it was 

AND OTHKBS stated that the Plaintiffs were present in the District Court, and that, as 

soon as they understood what the order was, they objected to it. 

Reference was made to Arts. 1517, 1542 and 1572 of the Mejell6 and 
the Advocates Law, 16 Zilhije, 1292, to prove that, although an Advocate 
may bind his clients by an admission, (unless specially forbidden to do 
so), he cannot bind them by a consent or compromise unless expressly 
authorised to do so ; and that the Court must not assume that he has 
such express authority, but that the authority must be proved. 

The Defendants' Advocate took no part in the argument, beyond saying 
that he had left to the District Court the question of the amount to be 
allowed. 

The referees and umpire appeared by an Advocate, and contended that 
what took place in the District Court was not a compromise of the action, 
or of any claim or issue in the action ; that the Plaintiffs' Advocate 
himself proposed or offered a certain sum as the remuneration of the 
umpire and the referees, and that his doing so was in effect an '^ admission *' 
that the work which had been done was worth so much, and that he had 
power to make the admission, unless specially forbidden by his clients to 
do so (of which there was no evidence), and that the Court rightly acted 
on that admission. The Plaintiffs, it was said, had asked the Court to 
fix a reasonable sum, and the Court, after hearing what the Plaintiffs 
and the referees and umpire had to say, decided that £80 was a reason- 
able sum ; and this decision was not the result of a compromise, but of 
an opinion formed by the Court after hearing the parties. 

In our opinion, having regard to the Articles of the Mejell4 to which 
reference was made, and to the Rules of Court of 4th July, 1895, an 
Advocate retained to conduct an action, or transact any other business 
for a client, is empowered, unless expressly forbidden, to do all things 
necessary for conducting the action or transacting the business ; but a 
power to conduct an action does not imply a power to compromise it. 
Where the parties to an action appear by Advocates in the ordinary way, 
without having expressly extended or limited the ordinary authority of 
the Advocates, we think that the Advocates can bind their clients by 
making admissions of facts for the purpose of facilitating the settlement 
and trial of the real issues between the parties ; this is such an admission 
as is said in Art. 1517 of the Mejelle to be within the authority of a 
Vekyl, and which is implied in the appointment of an Advocate to 
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conduct a case in the ordinary way. But the Advocates have no power 
to compromise the whole action, by (for example) agreeing on the sum 
to be awarded to the Plaintiff, when the real question in the action is 
how much the Defendant owes to the Plaintiff ; neither can they agree 
to refer the action to arbitration ; because what they are authorised by 
their clients to do is to represent them in the trial of the questions 
between them, by the Court, in the ordinary way. 

In the present case we do not think there was any compromise. The 
Court had to decide a subsidiary question arising in the course of the 
action ; it heard what was stated by the Defendants, and by the referees 
and umpire, as to the amount of work done, and as to the magnitude of 
the sums in dispute in the action, and it heard what the Plaintiffs* 
Advocate suggested as fair remuneration for the work ; and, the referees 
and umpire having expressed their willingness to accept that sum, the 
Court fixed that sum accordingly. 

In our opinion it was quite reasonable for the Court to act on the 
suggestion of the Plaintiffs' Advocate as an admission that the sum 
suggested was a reasonable one ; and the making of such an admission 
was within the Advocate's authority. 

Appeal dismissed, PlainHffs to pay costs of Defendants and of the 
referees and umpire. 



HUTCHIN- 
SON, C.J.. 

TVSER, J. 

Mehmet 

KlAZIM 

Yusup 

AND OTHERS 
V, 

Haji Hafuz 
Mustafa 
Faik Eff. 

and othebs 



[HUTCHINSON, C.J. and TYSER, J.] 
MEHMED HAJI HASSAN DAMDELEN 

AND OTHERS, 

V. 

MEHMED ALI ZAIM, 

COSTA PAPA lANNI and others. 



Plaintiffs^ 

Defendant^ 
Applicants. 



HUTCHIN- 
SON, C.J. 

TYSBR, J. 
1903 



Writ for sale of immoveable property — Sheriff, duties of — 

Evidence— Issue of writ— Law X of 1885, Secs. 48, 58 — Law VIII of 1894, 

Sec. is—Law IX of 1896, Sec. 1. 

The Slier iff tntutfoUofV the directions of the writ of sale. 

Held : that a direction to sell an undicided fifth of two or more properties is 
not an authority to sell the entirety of any of them, 

Tite Court must require proper evidence that immoveable property required to he 
sold under a furit of execution is tlie property of the judgment debtor. 

Held : tluit on an application for a writ of sale of immoveable property in 1899, 
the Court ought not to have accepted a certificate of search dated in 1892. 

Held : ttiat in an application wider Sec, 58 of Law X of 1885, the Court may 
make an order, altJtough the Defendant has not appeared, and though it is not 
proved that he has liad notice of the application, if under the circumstances it is 
not necessary thut he should be notified. 

Appeal from the judgment of the District Court of Nicosia dismissing 
an application made on behalf of the Applicants under Sec. 58 of Law X 
of 1885, 
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The facts are as follows : 

The Defendant and his four brothers inherited from their father certain 
immoveable property situated at Agios Vasilios, and in the old registra- 
tion of the Land Registry Office they were registered as joint owners in 
undivided shares. 

It appeared from the Field Books that between June and November, 
1891, a new registration of the lands of Agios Vasilios was made, which 
was subsequently copied into the registration books of the Land Registry 
Office. 

On the occasion of the new registration the Defendant and his brothers 
made a partition of the immoveable property above mentioned. 

At the new registration the Defendant was registered as sole owner of 
certain immoveable property, all of which, with the exception of one lot, 
was included in the properties previously registered in the names of the 
five brothers. 

In or prior to 1892 the Plaintiffs had obtained a judgment for £18 
against the Defendant. 

On the 26th May, 1892, the PlaintiflFs, by their Advocate, applied for 
a certificate of search of properties registered in the Defendant's name. 

The Principal Land Registry Officer informed the Plaintiffs' Advocate 
that the new registration was not completed ; upon which the Plaintiffs' 
Advocate asked for a certificate of search from the old registration. 

On the 17th November, 1892, the Plaintiffs obtained a certificate of 
search, shewing that the Defendant and his four brothers were registered 
as joint owners in undivided shares of the immoveable property first 
mentioned. This is the certificate of search referred to in the writ 
hereinafter mentioned as being marked A. 

The Land Registry Officer made a note at the end of the certificate of 
search in the following terms : 

" P.S. But a new registration of Agios Vasilios has been made." 

On the 14th April, 1893, the Plaintiffs obtained a writ of execution 
requiring the Sheriff to raise the amount of the judgment debt " by sale 
of the interest of the Defendant in the immoveable property hereinafter 
specified, that is to say, one-fifth share of that property described under 
registrations No. 267 to 293 given in certificate of search hereto attached 
and marked A, being the certificate above mentioned, such property 
appearing by the said certificate of search to be now registered in the 
names of," (here follow the names of Defendant and his four brothers), 
" in the old Tapu Registers." 

This writ was returned to the Court by the Sheriff unexecuted. 

In 1895, the Plaintiffs placed a memorandum on the Defendant's 
interest (stated in the memorandum to be one-fourth), in the same 
properties. 

On the 30th December, 1899, the Plaintiffs obtained another writ in 
exactly the same terms as the writ of the 14th April, 1893, above 
mentioned. 
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The Land Registry Office in execution of the writ of the 30th December, 
1899, proceeded to sell the entirety of the property registered in the 
name of the Defendant in the new registration. 

The Applicants, who are also judgment creditors of the Defendant, 
and who in 1896 and 1900, placed a memorandum on the property 
registered in the Defendant's name in the new registration, obtained in 
1901 a writ for sale of that property in satisfaction of their judgment, 
and then applied to stay the sale of four-fifths of the property which the 
Land Registry Office was proceeding to sell under the Plaintiffs' writ. 
By agreement the sale was allowed to proceed and the application was 
treated as one for payment to the Applicants of f our-fif th^ of the proceeds 
of sale. 

The District Court dismissed the application " on the ground that the 
one-fifth (on which Mr. Pascal's cHent's memorandum was put) was sold, 
and the proceeds now in Court represent Mr. Pascal's client's established 
right." 

Mr, Artemis for the Applicants. 

Mr, Pascal for the PlaintiflFs. 

The Defendant did not appear, and it was not proved that he had 
notice of the application. 

The Chief Justice, after setting out the facts, gave judgment as 
follows : 

Judgment : The writ of 1899 ought not to have been issued by the 
Court, because the Defendant was not then registered for the property 
which the writ directs to be sold, and, besides, the Court ought not to 
have accepted a certificate of search, dated in 1892, as proof that the 
Defendant was registered in respect of the property in 1899. As however 
it was issued, the Sheriff was entitled to act on it, if there was nothing 
to shew that the property, which it directs to be sold, was not the 
property of the Defendant. But in this case a large part of the property, 
of which one-fifth is directed by the writ to be sold, was registered in 
the names of other persons, and other part of the property was registered 
in the sole name of the Defendant, and a memorandum of judgment had 
been placed by the Applicants on that part. Under these circumstances 
the Sheriff ought to have applied to the Court for directions. 

The Sheriff, to whom a writ is delivered for execution, must follow the 
directions of tlie writ ; and a direction to sell an undivided fifth share of 
two properties is not an authority to sell the entirety of one of those 
properties ; and it may even be questioned whether, in the circumstances 
of this case, and having regard to the memorandum which had been 
placed by the Applicants on the Defendant's interest, the Sheriff was 
justified in selling anything at all in pursuance of the writ of 1899. 

In my opinion there was no power to sell under the Plaintiffs' writ 
anything except, perhaps, the one-fifth share which that writ directs to 
be sold. It is not even shown that the properties, which at the date of 
the sale were registered in the Defendant's name, are equivalent in value 
to the one-fifth share, for which he was formerly registered ; but if it 
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were shewn I do not think it would make any diflferenoe. In my 
opinion the other four-fifths of the property sold should have been sold 
under the writ of the Applicants and they are entitled to the proceeds of 
that four-fifths. 

The Defendant has not appeared ; and it has not been proved that 
notice of this application was given to him. But I do not think it 
necessary in the circumstances that he should be notified. 

The order will be that the order of the District Court of the 20th 
December, 1902, be set aside, and, in lieu thereof, that four-fifths of the 
proceeds of the immoveable property of the Defendant sold under the 
writ of 30th December, 1899, be paid to the Applicants, the heirs of Haji 
Papa lanni Marcou, in satisfaction of their judgment against the Defen- 
dant, and that the Plaintiffs pay the costs of the Applicants of the 
application to the District Court and of this appeal. 

Tyser, J. : I agree. 
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[HUTCHINSON, C.J. and TYSER, J.] 

ZEHRA KHANIM and W. COLLET and MEHMED 

SADYK (Delegates of Evkaf), Flainfiffs^ 

V, 

CONSTANTI DIANELLO and MICHAEL 

BAKIRJIDES (Trustees of the Phaneromene 

Church), Defendants, 

Vaqf — Dedication— Buildings erected on Vaqp Land, property in— 

Extension of inheritance — Law 19 Jemazi-ul-Akhir, 1280 — Report on 

Pious Establishments 1 Jemazi-ul-Evvel, 1284— Law 15 Zilqade, 1292— 

Emirname 23 Rebi-ul-Evvel, 1293. 

There can he a valid dedication (Vaqf) of property, although there it no 
Vaqfieh. 

Buildings erected by the Mutoiarrif (a) with the content of the Muteveli, on 
ijareteinlu land^ formerly vahidelu and converted, are the property of the Vaqf. 

On th€ extension of inheritance, the fee of three per centum must, in such a case, 
he paid on the value of the site and houses. 

The'Law 15 Zilqade, 1292, does not authorize an application for the extension of 
inlieritance of a jfo-rt of a property without the consent of the Muteveli. 

This was an appeal from a judgment of the District Court of Nicosia, 
dated 20th January, 1903. 

(«) The Mutasarrif is a person who has a limited ownership in property, e.g., a 
bolder of ijareteinlu property. 
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The question for decision in the action was, whether the Defendants hutchin* 
were entitled to extension of right of inheritance in respect of an SON, C.J. 
ijareteinlu vaqf site, without paying any fee in respect of the value of xYSER, J. 
buildings erected by them on the site. ^— -- 

The facts are as follows : Khanim 

The Plaintiff Zehra Khanim is the Muteveli of Ali Ruhi Vaqf. "»• 

The Plaintiffs, Collet and Mehmed Sadyk, are the Delegates of Evqaf di^nello 

appointed by virtue of the Annex of the 1st July, 1878, to the Conven- 

tion between England and Turkey of the 4th June, 1878. 

The Defendants are trustees of the Agia Phaneromene Church. 

The vaqf is a mulhaqa vaqf, and is possessed of certain land in Nicosia. 

This land was formerly a garden with two rooms and trees on it and 
was at one time mevqufe property of the vahidelu category. 

In 1888 Emine Khanim (the then Muteveli) applied that the land 
might be converted into mevqufe property of the ijareteinlu category, for 
the purpose of turning the land into a building site. 

This application was granted. 

In 1889 the property was registered as ijareteinlu. After the conver- 
sion of the property from the vahidelu category into the ijareteinlu 
category, there were transfers of the tenancy. 

About 1892 the Defendants jointly with two other persons as Com- 
mittee of the Phaneromene Church, with the consent of the Muteveli, 
becalne tenants (mutasarrif) of the garden, with the rooms and trees upon 
it, by purchase from one Georgios Papadopoulos. 

Since 1892 the Defendants have built shops on the land in question at 
the expense of the Church. 

The value of the site and shops together was £4,000 and the value of 
the garden alone was £1,800. 

In 1898 an application w^as made to the Land Registry Office on behalf 
" of the trustees of the Phaneromene Church " for extension of inheri- 
tance, in accordance with the Law, of a garden registered under kochan 
No. 78 of 1893. 

The application was accompanied by the kochan, which is for "a 
garden 149 pics long and 128 pics wide, and two rooms joined together, 
and one water wheel with a tank and various trees," and the registered 
owners are " Constantino Dianellos, Matheos Lukaides, Demetri Petrides 
and Michael Bakirjides, as trustees of Phaneromene Church." 

By a Vezirial Order, dated the 23 Rebi-ul-Evvel, 1293, an extension 
fee of three per centum is imposed on the extension of inheritance of 
ijareteinlu property. 

It is in the following terms : 

" A verbal order has been issued addressed to the Ministry of Imperial 

Evqaf stating that, according to an Imperial Irade, there is to be taken 

once, BS a fee on extension, three per centum on the value of musaqafat 

. and musteghillat, the right of devolution by inheritance of which is, 

pursuant to the special Law, extended on application and at option." 

4Destur, p. 421.). 
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tttJtCHIN- ^^® Defendants claimed that the right of inheritance onght to be 
SON, C J. extended on payment of three per centum on the value of the land alone. 
TYSBR, J. The Plaintiffs claimed that the Defendants should pay three per centum 

^-^ on the value of the buildings erected on the land as well as on the site. 
Zehba 
Khanim The claim in the action was for £120, or in the alternative for an 

^- injunction restraining the Defendants from applying to the Registrar 

DlIS^lw? General ^^^ registration of extension of inheritance. 

The issue settled was in the following terms : 

^' On the grant of extension of inheritance should the fee of three per 
centum be levied on the capital value of the site alone, or upon the 
^pital value of the site and buildings which have been erected thereon." 

" In the former event it is agreed that the judgment shall be for the 
Plaintiffs for £54 payable on the grant being made of extension of 
inheritance of the site alone ; and in the latter event for £120, payable 
on the grant being made of extension of inheritance of the site and 
buildings together." 

The District Court (Izzet Eflfendi dissenting), gave judgment for £54, 
on the ground that it was only the site in respect of which the application 
for extension of inheritance was made, and that die three per centum 
must be assessed on the value of the site alone. 

Sevasly^ (Sadreddin Effendi with him), for the Appellants : 

The percentage ought to be calculated on the value of houses and land. 

Buildings are assessed in estimating the ijare muejele ; Law 4 Rejeb, 
1292, Arts. 8 and 9 ; 3 Destur, p. 459 ; Ongley, p. 243. 

Buildings are always treated as belonging to the vaqf. 

No exception is made in Law 4 Rejeb, 1292. See also Report of 
Council of State to Sultan dated Jemazi-ul-Ewel, 1284 (1 Destur, 
p. 232 ; 2 Ott. Cod., p. 1230). 

Pasml Constantinides, (Arfemis with him), for Respondents : 

The Defendants are entitled to claim extension of inheritance of the 
property in their kochan. They are not compelled to ask for extension 
of inheritance of buildings as well. 

It is optional not compulsory ; 15 Zilqade, 1292, (Ongley, p. 257 ; 
2 Ott. Cod., p. 1239 ; 3 Destur, p. 462). 

The buildings are not vaqf because there has been no dedication, and 
no Vaqfname. (Omer Hilmi's Evqaf Laws, Arts. 25, 44, 88). 

The buildings are the property of the Respondents. (Omer Hilmi's 
Evqaf Laws, Arta 268, 409, 415). 

Mr. Sevasly in reply : 

Whether the buildings are vaqf or not, the vaqf is authorized to levy 
three per centum on the value. 

The Chief Justice after stating the facts as above set out continiwd 
as follows : 
AjftU 30 Jtulgment : Dealing first with the reason given by the majority of 
the District Court, which was also a ground on which, the Defendants 
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greatly relied here, I think that if the buildings belong to the vaqf, they 
and the site on which they stand must be regarded as one property, and 
the tenants (/.«., the Defendants) cannot separate them. It may be that 
in the case of two distinct houses belonging to the same vaqf the tenants 
might be entitled to claim extension as to one without the other ; but 
they cannot separate the site from the building or the building from the 
site. This also is the only view which is consistent with Sec. 8 and 9 of 
the Law of 4 Rejeb, 1292, hereinafter quoted. 

On the other hand if the buildings are not vaqf but are the mulk 
property of the Defendants and it is of the site only that the inheritance 
is extended, I think that the value of the site only must be taken into 
account. 

It is necessary therefore to decide whether the buildings belong to the 
vaqf or not. And to do this we must see how an ijare vahidelu vaqf can 
be converted into an ijareteinlu vaqf and what are the consequences of 
the conversion, and what is the Law generally as to the ownership of 
buildings erected on an ijareteinlu vaqf site. 

In Omer Hilmi's Treatise on the Laws of Evqaf, Sec. 275, it is stated 
that " the Muteveli cannot, contrary to the condition of the dedicator, 
let property at an ijaretein which has been dedicated under the condition 
that it should be let at a vahide rent. But in case musaqafat vaqf 
property, directed to be let at a vahide rent, falls down, and the property 
of the dedication has not sufficient income to repair it, and no one can 
be found to rent it at a vahide rent and repair it, setting off the expenses 
against the rent, then the Muteveh may, with the approval of the Sultan, 
let that musaqafat for ijaretein." 

In Sec. 38 of the Law of 19 Jemazi-ul-Akhir, 1280, (Cobham, Laws 
of Evqaf, p. 16), regulating the administration of vaqf property, it 
is declared that "the conversion of ijare vahide vineyards, gardens, 
musaqafat and tlie like without the sanction of the Sheri and the issue 
of an Imperial Irade is absolutely unlawful." The only other authority 
to which we have been referred on this subject is a statement of the Law 
in a Report of certain Commissioners to the Sultan, dated 1 Jemazi-ul- 
Ewel, 1284, which is printed in Yol. I. of the Destur published in 1289, 
and of which a Greek version is contained in Vol. II., p. 1230, of the 
Othomanikoi Kodekes. This Report states that most musaqafat and 
musteghillat vaqfs in Constantinople and other large cities in Rumelia 
and Anatolia are under the ijaretein system, but were originally of the 
ijare vahide category ; that when the owner of a mulk site built on it a 
house and dedicated the rent to a philanthropic object, if the house was 
burnt or otherwise destroyed the tenant was not bound to repair and 
rebuild, and often the vaqf had not funds to do so, and consequently many 
such properties became ruined ; and that in the time of Sultan Suleiman it 
was decided that, when a man wished to become tenant of vaqf property, 
it should be given into his possession upon payment to the vaqf of a 
small sum called ijare muajele and on condition that he should also pay 
a yearly ijare muejele, and that he should be liable to repair, and that 
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ttUTCHiN- whatever he should build with the consent of the Muteveli should be a 

SON^C J. gifjj ^ ^jjg yj^qf j^qJ gQ ijJjj^^ jjg should hold it for his life, with power to 

TYSBR, J. transfer his interest, and that on his death it should pass to his children 

--^ only. The Report then goes on to say in effect that this system has 

Khanim worked well but has not been quite satisfactory, and it recommends an 

t>. extension of the Law of inheritance with regard to mazbuta vaqfs of the 

DiAi^BLLo y^'^*^^^ class, which recommendation was apparently carried out by the 

Law next referred to. 

By a Law which is not dated in the Destur, but is apparently referred 
to in a later Law as dated 13 Safer, 1284, and is dated in the Leg. Ott. 
7 Safer, 1284, the right of inheritance of mazbuta vaqfs held in ijaretein 
was extended, at the option of the tenants, to parents and brothers and 
others on certain terms. 

By a Law dated 4 Rejeb, 1292, (6th August, 1875), the right of 
inheritance to all musaqafat and musteghillat vaqfs held in ijaretein was 
extended to parents, brothers, sisters, and husbands and wives on certain 
terms ; and it is enacted by Sec. 8 that the ^are muejele shall be re- 
assessed on the site only where the property has been burnt or destroyed 
after the ijare muejele has been fixed ; and by Sec. 9 that " if, after the 
ijare muejele has been fixed, buildings are erected on sites on which the 
buildings have been burnt or destroyed, and on sites on which there were 
no buildings originally, they shall be re-assessed in their present form." 

By an Imperial Decree of 15 Zilqade, 1292, the application of the last 
mentioned Law is declared to be optional to the owners of property who 
desire it. 

And by the Emirname of 1293 before mentioned, a fee of three per 
centum is ordered to be taken on the extension of inheritance under the 
. last mentioned Law. 

This garden was converted from the vahide into the ijaretein category 
in 1888, upon the application of the Muteveli and after the proper 
authorities and consents had been obtained ; and it was bought in 1893 
by the trustees of the Phaneromene Church, who afterwards built the 
shops on it. It appears that the object which the Muteveli had in view 
in making the application was that shops might be built on the site, for 
which purpose she herself had not sufficient funds. It is clear therefore 
the shops were built with the consent of the Muteveli. 

The Report of the Council of State seems to show that, at the date of 
the Report, in the opinion of its authors, buildings erected with the 
consent of the Muteveli on a vaqf site which has been converted from 
the ijare vahide into the ijaretein class belong to the vaqf. And Sec. 8 
and 9 of the Law of 4 Rejeb, 1292, seem to assume that any buildings 
erected on an ijaretein site must belong to the vaqf. 

We were referred however to an express authority to the opposite effect 
in Omer Hilmi's Treatise on the Laws of Evqaf. Omer Hilmi was 
President of the Civil Side of the Court of Appeal in Constantinople, and 
his Treatise was published in Constantinople in 1890, and a translation 



Digitized by 



Google 



S7 

of it into French was published there in 1895. It is said that the book 
has been suppressed in Constantinople ; but I do not know that that is the 
fact. In Title " 0," deaUng with " Repairs and buildings in relation to 
vaqfs," the author states in Sec. 415; "if a pei'son,- not being the 
Muteveli, erects a building on vaqf land at his own expense, in every 
case the building is his property, whether he declares and causes it to be 
witnessed at the time of the building that he was building for himself or 
keeps silence." And in the Title " F," " about musaqafat and muste- 
ghillat vaqf properties held in ijaretein," he says, in Sec. 268, that " if 
the owner of an ijaretein vaqf site wishes to erect a building on it with 
the intention that it should be his own property, the Muteveli can 
prevent him," and then goes on to say what are the rights of the parties 
if he does build without the consent of the Muteveli. 

Omer Hilmi's statement of the Law as to ownership of buildings 
erected with the consent of the Muteveli on an ijaretein vaqf site appears 
to me to be irreconcilable with the statement contained in the Report of 
1284. The latter is printed in the Destur, which is an authorized collec- 
tion of the Laws of the Ottoman Empire. The Report, so far as I can 
judge from translations of it, states what is the Law at the date of the 
Report, as to the ownership of such buildings on land converted from 
ijare vahide into ijaretein ; and there is no trace of any change in the 
Law afterwards. Omer Hilmi's statement in Sec. 415 refers to all vaqfs, 
without any exception. It is hardly possible that Omer Hilmi should 
not have read this Report, which was published in the Destur several 
years before his Treatise was published ; and it is very strange that, if 
he had read it, he should have printed a statement contradicting it in a 
a material point without any reference to it. Whatever may be the 
explanation it seems to me that there is a contradiction and that I must 
choose between the two authorities, and that the authority contained in 
the Destur is the higher of the two. I therefore hold that the buildings 
in this case belong to the vaqf. 

1 also hold that the tenants of the land on which the buildings were 
erected are tenants of the buildings in the same manner as of the land ; 
for when it is said that the buildings are " a gift to the vaqf " it must 
be meant that they go with the land on which they are built. 

The only other point to which I need refer is the argument for the 
Defendants that there is no vaqfieh with regard to the buildings and 
that therefore they cannot belong to the vaqf, because there can be no 
dedication without a vaqfieh. I am unable to assent to that argument ; 
for if the Law is, as I have held that it is, that buildings erected under 
the circumstances in which these were erected are a gift to the vaqf, the 
gift cannot be defeated by the neglect to procure a vaqfieh. 

I think therefore that the answer to the issue settled by the District 
Court should have been that the fee of three per centum is to be levied on 
the capital value of the site and buildings, and that judgment be entered 
for the Plaintiffs for JB120 and the costs of the action id of the appeal. 
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Tyser, J.: I will tii-st consider Mr. Pascars argument that if the 
buildings are vaqf , the Defendants are entitled to an extension of right of 
inheritance to the site alone, because if that argument succeeds it will 
not be necessary to consider the other arguments. He argued that the 
application was for an extension of inheritance to the site only. 

The property in the Defendants' kochan, which was forwarded with 
the application* for extension of right of inheritance, as therein described, 
is "a garden 149 pics long and 128 pics wide, and two rooms joined 
together, and one water wheel with a tank and various trees." 

The application is for an extension of inheritance of " a garden." A 
garden is not a building site. Therefore no application for an extension 
of right of inheritance to a building site has been made. But assuming 
that the land and buildings are both vaqf and that an application has 
been made for extension of right of inheritance to the land alone, I am 
of opinion that such extension cannot be granted without the consent of 
the Muteveli. 

If Mr. Pascars contention were correct the land and buildings might 
become separated on the death of the registered possessor to the detriment 
of the vaqf. 

The possessor of a vaqf ijareteinlu property cannot divide it without 
the consent of the Muteveli, (Omer Hilmi, Art. 238), and I am of 
opinion that he cannot without that consent obtain extension of inheri- 
tance of the site of a property omitting the buildings upon it, because it 
would be a division of the property so far as the title to the property is 
concerned, and would in time almost necessarily lead to the houses and 
site being held by different owners. 

It is contended that the Law makes the extension of inheritance 
q)tional and therefore the possessor has the option to demand extension 
for part of the property. In my opinion this argument is not well 
founded. 

The Law of 15 Zilqade, 1292, was intended to remove the compulsion 
to extend the inheritance imposed by the Law of 4 Rejeb, 1292, and not 
to alter the Law in other respects. 

As to the argument that there can be no reason why the possessor 
should not get extension of inheritance of one of three houses in the 
same kochan, in my opinion it is not a question as to whether there is 
one or many kochans, but a question of whether a vaqf property, which 
is one, is being divided. 

There can be no doubt as a matter of fact that a house and the site on 
which it stands are one property. 

Mr. Pascal did not contend that the Muteveli consented to the exten- 
sion of inheritance being given for the site alone, nor does there appear 
to be any evidence of such consent. 

Mr. Pascal's second contention is that the buildings are not vaqf but 
mulk property and that for this reason their value must not be taken 
into consideration in estimating the amount to be paid under the Law of 
28 B^bi-ul-Evvel, 1293. 
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To decide this question it is necessary to consider the facts. So far as HUTCHIl^- 

they have been given to us they are as follows : ^^^' ^^'^^ 

(1) The vaqf is a mulhaqa vaqf. TYSBR, J. 

(2) The site was originally a garden with two rooms and trees on it. zbhra 

(3) This garden and the things on it were converted into ijareteinlu, Khanim 
having previously been vahidelu vaqf. Constanti 

(4) About 1892 and after its conversion into ijareteinlu the Defendants Di akel lo 
jointly with two other persons, as Committee of the Phaneromene Church, 

bought the garden with rooms and trees on it from one Georgios 
Papadopoulos. 

(5) Since 1892 the Defendants have built shops on the site in question. 

(6) At the trial of the action in the District Court, Mr. Sevasly, the 
Advocate for the Plaintiffs, did not deny that the buildings belonged to 
the Phaneromene Church. In the Court of Appeal he admitted that 
they were built from Church funds. 

On these facts Mr. Pascal contends that as the buildings were erected 
at the expense of the Church, they cannot be vaqf unless there is a 
vaqfieh. He cites Arts. 25, 44 and 88 of Omer Hilmi as applicable to 
this case. 

These articles do not support Mr. Pascal's contention that a vaqfieh is 
necessary for a valid dedication. 

A vaqfieh is a document setting out the terms of the dedication and 
containing the decision of the Judge that the dedication is binding. (See 
Omer Hilmi, Arts. 25, 111.) 

It can only be necessary, if it is necessary for dedication to have a 
decision of the Judge that the dedication is binding, or if it is necessary 
for a dedication to be contained in a vaqfieh. 

As to the decision of the Judge, in some cases it is necessary in order 
to make the dedication binding. For example, where the dedicator 
becomes insolvent after the dedication. (Omer Hilmi Ai*t. 121.) 

In some cases the decision is binding without any such decision. For 
example, where a man lias built on vaqf land and made a gift of the 
buildings to the vaqf. (Omer Hilmi, Art. 123.) 

In this case there is no application to set aside the dedication, if any 
exists, and the absence of a judicial decision that there is a binding 
dedication is immaterial. 

The decision is not necessary for a valid dedication. 

There is no Law which requires that the terms of the dedication must 
be set out in a vaqfieh. Therefore there can be a valid dedication without 
a vaqfieh. 

No doubt as a rule the Law requires some evidence of dedication 
before a property can be considered vaqf. Mere intention to dedicate 
is not sufficient. (Omer Hilmi, Art. 54.) 

I will now consider whether there is evidence of dedication in this 
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In the case of buildings erected on vaqf land it appears to be the view 
of Omer Hilmi that, except where the Muteveli builds, the dedication 
must be express, (Arts. 410, 414 and 415). 

In this case there is no evidence of express dedication after the buildings 
were completed. 

I will next consider the Law as to building on vaqf land, to see if 
there is any dedication of the houses, or gift of them to the vaqf in this 
case such as the Law recognizes. 

The Law as to the ownership of buildings erected on vaqf land is laid 
down bj Omer Hilmi as follows : 

If the building is erected with the consent of the Muteveli the builder 
can make it vaqf (Arts. 72 and 85). From this we must infer that it is 
the opinion of the learned writer that a building so erected belongs to 
the builder, otherwise he could not dedicate it. (Omer Hilmi, Art. 63.) 

If it is erected without the consent of the Muteveli, the Muteveli has 
the right to pull it down ; therefore we must infer that in this case also 
the building, in the opinion of the learned writer, is the property of the 
builder. (Ibid.) 

The rule as to building without the consent of the Muteveli is specially 
stated for ijareteinlu vaqfs in Art. 268 of the Treatise. 

At the end of Art. 268 the learned author says that the Law is that 
where the possessor of the ijareteinlu site erects a building with the 
intention that it shall be his own property, without the leave of the 
Muteveli, the Muteveli cannot claim that the building is the property of 
the vaqf, solely by reason of there being a condition in the title-deed for 
the land, that whatever the possessor builds should be a free gift to the 
vaqf. 

The only other Law dealing with the ownership of buildings erected 
on vaqf land is that recited in the Report of the Commission on the 
extension of inheritance of vaqf ijareteinlu properties in the firat Volume 
of the Destur, p. 232. 

The Commission in their Report say that, on the ground that it had 
become necessary to extend the time of possession of the tenant of vaqf 
properties, it was decided that the system should be " that when a person 
desired to have the occupation and enjoyment of a place which was vaqf 
property, it should be given into his possession, after having paid the vaqf 
a small sum of money called ijare-i-muajele, with the condition of his 
paying each year something to be called ijare-i-muejele, and that repairs 
should fall on him, and whatever he should build by permission of the 
Muteveli should be a free gift to the vaqf, and upon the terms that he 
should hold it himself for his life time, with permission to transfer his 
tenant right to another, and that on his death it should pass in equal 
shares to his male and female children and no further." 

Now this Law does not conflict with the statement contained in Art. 
268 of Omer Hilmi because the one refers to building with the consent 
of the Muteveli and the other to buildings erected without his consent, 
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and the one refers to a condition in the title-deed of a tenant in ijaretein 
and the other to the Law on the conversion of vahidelu vaqf into ijaretein 
vaqf. 

It does however appear to be in conflict with Arts. 72 and 85 of Omer 
Hilmi's Treatise, if they are to be taken as applying to all buildings 
erected with the consent of the Miiteveli, whatever may be the terms 
under which they were erected, and whatever may be the category of 
vaqf to which their site belongs. 

I doubt whether this can have been the intention of the learned author. 
There appears in other articles of his Treatise a certain amount of 
inaccuracy or want of precision in his statement of the Law. However 
that may be, in the case of conversion of vahidelu vaqf into ijareteinlu 
I should prefer to follow the statement of the Law applicable to the 
particular instance of such conversion, rather than the general rule laid 
down by Omer Hilmi, which if correct in some instances, is not made 
with reference specially to the particular case of such a conversion. 

The Report in the Destur moreover is published in the official Law 
book of the Empire, and for this reason it is entitled to be regarded as 
correctly stating the Law. 

Now the garden in this case had been converted from vahidelu vaqf 
into ijareteinlu. 

Therefore, ax5Cording to the Law as recited in the Destur, if the 
buildings in question had been made with the consent of the Muteveli 
by the person in possession when the property was converted into ijare- 
teinlu, they would be the property of the vaqf. The person who acquired 
the tenancy by purchase would be in no better position. 

The Defendants have acquired the tenancy by purchase. 

Were the buildings made with the consent of the Muteveli ? It would 
in my opinion be a sufficient consent on the part of the Muteveli, if he 
consented that the mutasarrif, at the time of the conversion, should hold 
the land as a building site, because sucH consent must be taken to extend 
to an assignee, since the mutasarrif is entitled to make an assignment 
during his life, by the terms on which he holds the property by virtue of 
the conversion. 

It has been proved to-day that the conversion into ijareteinlu was 
carried out at the request of the Muteveli for the purpose of turning the 
land into a building site. 

If that evidence had not been given I should have thought on the 
evidence that the Defendants had received the consent of the Muteveli 
to the erection of the buildings. 

If the buildings were made without the consent of the Muteveli it is 
doubtful whether the destruction of the garden would not have rendered 
the tenancy liable to forfeiture. {See Mejelle, Art. 533.) 

Further it appears from the kochan produced before us that the assessed 
value of the garden was 10,500 piastres and the sale price was 178,260 
piastres. It further appears that the trustees began after the purchase 
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to build. And it is stated by Mr. Pascal that the trustees erected the 
buildings in the knowledge and sight of the Evqaf officials. It is alleged 
by Mr. Sevasly that the Defendants bought from the Plaintififs, and, by 
Mr. Pascal that the site was bought by the Defendant trustees with the 
consent of the vaqf . 

The inference I draw is that the Defendants took the property as 
building land. The Muteveli, consented to the transfer to them, and to 
the land being transferred to them as a building site. 

That being so I am of opinion that the buildings were erected by the 
Defendants with the consent of the Muteveli within the meaning of the 
Law, and that by the terms on which the land is held the buildings must 
be regarded as a gift to the vaqf, and that there is such dedication as the 
Law recognizes. 

Further it is clear from the Report of the Commission that it would 
make no difference if the tenant in ijaretein was under the impression 
that the buildings which he erected would be his own property. 

For the Commission, in recommending that the right to inheritance 
should be extended, and commenting on the existing state of things 
which it is desirable to amend by the extension of inheritance, say: 
" And whereas it does not seem proper that in case a man dies without 
children his wife or grand-children should be cast out into the street 
from the house he has built, thinking that it was simply like his own 
property, it not having come into his mind that what he was doing with 
his own labour was a free gift to the vaqf." 

Now this is a recital of the Law applicable to properties held in the 
same tenure as the garden in question is held by the Defendants. 
Therefore it would make no difference if the Defendants thought or 
intended that the buildings they erected were to be their own property. 

Moreover there is no evidence that the Defendants made the buildings 
under that supposition. 

There is no evidence from which we can infer the intention of the 
Defendants at the time they built, and no evidence of any custom or 
usage, or of any special contract made by the Muteveli at the time of 
the conversion of the estate into ijareteinlu, or at any other time if that 
would make any difference. Therefore we must hold that the houses are 
the property of the vaqf in accordance with the terms of the Law cited. 
And it is clear from the Law of 4 Rejeb, 1292, Sec. 9, that they are held 
on the same tenure as the land on which they are built. 

It is unnecessary to consider Mr. Sevasly's argument that if the 
buildings are not vaqf the Plaintiffs are entitled to three per centum on 
their value. 

There is one point which was not raised before the Court, and which 
I notice only for the purpose of showing that I do not give any decision 
upon it. It is that the Defendants whom it is sought to restrain from 
seeking extension of inheritance are only two out of four persons registered 
as owners of the property in question. 
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If the application for exteDsion is made by these two only, aa no 
explanation of this has been given to the Court it is impossible for me 
to say whether there is anything in the special circumstances of the case 
which justifies the application. I notice that the four persons in the 
kochan are described as trustees of the Agia Phaneromene Church. 

I am not aware of any Law by virtue of which this fact would make 
any difiFerence. If the right of the Church does not expire with the right 
of the registered proprietor, it is difficult to see why the extension of 
inheritance was sought. On these points I give no opinion because they 
were not raised by either side before us. 

It must not however be supposed that in giving judgment according 
to the agreement of the parties I give any judgment on these points. 

The judgment given in accordance with the agreement of the parties 
will not bind the Land Registry Office on these points, nor will it bind 
persons who are not parties to the action, except in so far as the decision 
on the point of Law is binding on this Court. 

The judgment is for the Plaintiffs for £120 payable on the grant 
being made of extension of inheritance of the site and buildings together. 

The Plaintiffs fo have the costs in this Court and the Court Mow, 
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[HUTCHINSON, C.J, AND TYSER, J.] 

NEOCLE SARIPOGLOU, 



V, 



Plaintiff, 
Defendant. 



J. B. GOODING, 

Ex PARTE MARIA NASRI. 

JuBisDiCTioN — District Court. 
A District Cov/i't has no jurudiction to make an order cancelling the i^istration 
under Law VIII of lS9i of the judgment of another District Court. 

This is an appeal by the Plaintiff from an order made by the District 
Court of Famagusta on the 26th November last directing that certain 
memoranda lodged by the Plaintiff on the property of Maria Nasri in 
Famagusta District be removed. 

The facts so far as material to this judgment are as follows : 

The Plaintiff, being a judgment creditor of the Defendant under a 
judgment dated 23rd of March, 1903, of the District Court of Nicosia in 
an action in that Court, had obtained a writ of attachment of a debt due 
by Maria Nasri to the judgment debtor ; and, on the appearance of the 
parties in pursuance of that writ, the District Court of Nicosia on the 
22nd June, 1903, ordered *'that Maria Nasri, debtor to the Defendant 
in the sum of £25, do pay to the Plaintiff in this action the said sum of 
£25 in satisfaction of the judgment issued in this action and dated 23rd 
March, 1903." 

The Plaintiff then lodged the memoranda above mentioned, treating 
this order as a judgment and himself as a judgment creditor of Maria 
under it, for the purpose of rendering her immoveable property in 
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HUTCHIN- Famagusta District a security for the £25 due to him from her under 
SON, C.J. tiig order. 

TYSBR, J. Maria thereupon applied to the District Court of Famagusta to have 

^^^^ the property "set free ;" and on the 26th November that Court on her 

Sabipoglou application made the order which is now under appeal. The order 

^- purports to be made in the action in the District Court of Nicosia. 

J. B. Good- ^ ^ 

iNG Fasml for the Plaintiif (Appellant). 

Essay an for the Applicant (Respondent). 

The Defendant did not appear. 
December 28 Judgment : The first question is whether the District Court of Fama- 
gusta had jurisdiction to make the order. 

The memoranda were lodged under Law VIII of 1894, which enacts 
that a judgment creditor may render the immoveable property of the 
judgment debtor a security for the payment of his judgment debt by 
registering his judgment at the Land Registry Office ; and that registra- 
tion shall be effected by depositing at the office of the Land Registry 
of the District within which the property sought to be charged is situate 
an office copy of the judgment and a memorandum describing the 
property and claiming that the debtor's interest in it may remain 
answerable for the payment of the debt. Neither this Law nor any of 
the Laws which have amended it contains any express provision for a 
case in which the person on whose property a memorandum haa been 
wrongly placed seeks to have it removed. It does however provide for 
orders being made to prolong the registration, or to restrain other persons 
from dealing with the property, or to sell the property, (Sec. 7 and 9) ; 
and such orders are to be made by " the Court." As this Law takes the 
place of Sec. 13-16 of Law X of 1885, which previously dealt with the 
same subject and which are repealed by this Law, we infer that the 
words " the Court " have the same meaning as in Law X of 1885, that is, 
(as defined in Sec. 1 of that Law), the Court l>efore which the action 
(in which any application or order is made or any writ is issued) has 
been instituted. 

It was the intention of both these Laws, and we think it is the natural 
and convenient course, that any orders which require to be made in 
consequence of the registration of a judgment should be made by the 
Court in which the action was instituted. 

In our opinion therefore if any Court had power to make the order 
now under appeal, as to which we need not give any opinion, it was the 
District Court of Nicosia and not that of Famagusta. 

The appeal must therefore be allowed with costs in both Courts. 

The other question which was argued on the appeal was, whether or 
not the order of the District Court of Nicosia of the 22nd June was a 
"judgment" and constituted the Plaintiff a "judgment creditor" of 
Maria, in the sense in which those terms are used in Law VIII of 1894, 
so as to enable the Plaintiff to register under that Law. As it is not 
necessary to decide this for the purpose of disposing of the appeal we bad 
better give no opinion on it, 
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ANASTA8SI HAJI DEMfiTRI, Defendant. 

MULK IMMOVEABLE PROPERTY — INFORMAL SALE — RiGHT TO PROFITS WHICH 
HAVE ACCRUED BEFORE SALE SET ASIDE— INFANT. 

The Plaintiff obtained against the Defendant^ who was his h'other, a writ of 
partition of ceHain mulk property occupied by the Defendant under an informal 
sale from their father, and under the pai'tition had certain of the property allotted 
to him. The plaintiff now claimed the profits of the 2>rope7'ty allotted to him' for 
15 years past. 

Held : that he was not entitled to the profits of the property allotted to him. 

A person holding mulh immoveable projjerty as vendee under an informal sale 
without opposition cannot be made to account for the profits. 

When the legal owner recovers such property from the perso-n so holding it, he is 
entitled to the profits from ths date of the service of the writ. 

Appeal of the Plaintiff from the judgment of the District Court of 
Larnaca. 

The claim was to recover the value of 15 years' produce of certain trees 
alleged to be the property of the deceased father of the Plaintiff and 
Defendant. 

At the hearing of the case no witnesses were called ; the facts were 
admitted, and, so far as they are material, are as follows : 

1. Plaintiff and Defendant were children of the same father. 

2. In 1876 their father sold to the Defendant by an informal sale 
certain property including the trees in question. 

3. In 1886 the father died leaving children and a widow. 

4. Plaintiff was a posthumous child born after the death of his 
father. 

5. Plaintiff had no guardian. 

6. In 1895 the Plaintiff brought an action for partition, and in 
1903 judgment was given in his favour, and the trees, the produce 
of which was in question, were allotted to him as part of his share. 

7. The Defendant had been in the enjoyment of these trees for a 
period of 15 years. 

8. From the date of the informal sale until the issue of the writ in 
the action for partition no one had opposed the occupation of the 
Defendant. 

The question to be argued was stated to be, " Has Plaintiff on these 
fa<5t8 a right of action in damages ?" 

The District Court dismissed the action. 

Eossos for the Appellant : 

The Defendant did not take the produce bond fide, because he knew 
the property was registered in his father's name. His right to enjoy as 
purchaser was only for the life time of the vendor. After the partition 
action was brought the Defendant was a trespasser. The Plaintiff is 
entitled to his share of the produce. 

F 
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He cited Mejelle, Arts. 1064, 1073, 1037, 798, 903. 

Christinou v. Queen's Advocate, 1 C.L.R., 46 ; Michael v, Sava ; 
3 C.L.R., 140. 

Themisiocles for the Respondent : 

Defendant is not a trespasser. He is a bond fide possessor. No 
(inestion of ownership. An unregistered owner is not entitled to profits. 

Jmhfment : If the intention of the parties was to mise the question 
whether the Plaintiff could on the facts admitted recover the sums 
claimed by him in the action, it is clear that he could not do so. 

His claim is for the profits made from his divided share during the 
years in which it was undivided. 

This he would not be entitled to recover. Nor would the amount 
calculated on that basis be any measure of the amount to which he would 
be entitled, if he is entitled to anything at all. 

He could under any circumstances be entitled only to a share of the 
whole profit made from the whole estate. 

What that was is not shewn on the admitted facts. The loss on the 
rest of the property might have exceeded the profits on the share which 
was allotted in the partition action to the Plaintiff, in which case his 
share of the whole would be nothing. 

The point argued by Mr. Rossos appears to be that the Defendant on 
the death of his father, or, if not, after the bringing of the action for 
partition, was a trespasser so far as regards the share allotted to the 
Plaintiff at the time of the partition, and that therefore an action for 
damages would lie. 

He argued before us that the share of the Plaintiff while in the hands 
of the Defendant was like a thing deposited for safe keeping, (Mejelle, 
Art. 1087), and that therefore the benefits derived from that share belong 
to the Plahitiff, (Mejelle, Art.798). . 

Now if the property in the hands of the Defendant was like a thing 
deposited for safe keeping it is quite clear that the Defendant was not a 
trespasser. 

Moreover the death of the father did not put an end to the Defendant's 
tenancy under the informal contract of sale. 

Some contracts, e.//., a loan for use, (Mejelle, Art. 807), become annulled 
by the death of either party. 

But that is not so with an informal sale. It is certainly not annulled 
by the death of the purchaser. Nor in our opinion is it annulled by the 
death of the vendor. 

If the heirs do not use their right as registered owners to take the 
property from the purchaser, he continues in possession as of right under 
the contract and at the expiration of the time prescribed by Law can 
claim to be registered as owner. 

Therefore after the death of the vendor the Defendant continued to 
hold as purchaser ; he was not a trespasser nor did he hold as joint 
owner ; and we can see no ground for saying that there accrued to the 
Plaintiff at the time of the vendor's death a right to share in the produce. 
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The fact that the Plaintiff is a minor, although it entitles him to 
assert his right to set aside the informal sale after the expiration of a 
time when he would otherwise be barred, will not enable him to claim as 
though his right had been asserted before it really was. 

His claim, if any, must therefore arise from the time when he asserted 
his right by the issue of a writ. 

After the issue of the writ in the partition action we are of opinion 
that the Plaintiff must be regarded as joint owner in the property. 

He had asserted and given notice to the Defendant of his right to 
share in the property and to set aside the informal sale. 

The Defendant was not a trespasser ; but after the issue of the writ 
he held as joint owner, and was liable to account to the Plaintiff for his 
share of all the profits from the estate of the father in his possession under 
the informal sale. 

The Defendant therefore is not liable in damages as a trespasser. 
There is no claim for an account, and no evidence or admission that any 
profits were made out of the whole estate by the Defendant. 

Therefore the appeal must he dismissed with costs. 
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Title-deed for immoveables, effect of — Prescriptive title — 
Limitation op actions — Land Code, Art. 20— Mejelle, Art. 1660 — 

Law IV op 1886. 

A title by length of poaeiHon cannot be recognised without registration. 

NotTvithstanding the lapse of the times mentioned in Art. 20 of the Land Code 
and Art. 1660 of the Mejelle a registered otoner may sue for and recover possession 
of immoveable property. 

If tlie Defendant claims to hold by length of possession he must bring a cross 
action to set aside the registration in the Plaintiff^s name and for a declaration 
that he is entitled to be registered as owner of the land in dispute. Ibrahim 
Mehmed r. Haji Panayoti, 1 C.L.R., 12, explained. 

This was an appeal of the Plaintiffs from a judgment of the District 

Court of Nicosia. 
The facts so far as they are material to this reix)rt were as follows : 
The claim of the Plaintiffs was that a certain house and yard and 

garden were jointly owned in undivided shares by the Plaintiffs and the 

F 2 
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HUTCHIN- Defendants under certain qochans, and the Plaintiffs claimed that the 

RO'V r^ T 

^ ^' ' Defendants should be restrained from interfering with the Plaintiffs' 
TYSER, J. shares and that partition of the properties should be made. 
IannTFiebi ^^® Defendants denied that the Plaintiffs had any right of ownership 
V. in the properties and stated that for many years they (the Defendants) 
PhiI^ppou ^^ ^^ ^^ possession without dispute. 
The only issue settled was as follows : 

Plaintiffs to prove their ownership in the property in dispute. 

At the trial the Plaintiffs produced a mulk qochan for the house and 
an Arazi Mirie qochan for the garden shewing that they and the 
Defendants were registered as joint owners of both properties. 

The Defendants gave evidence that they had been in possession for 
very many years. 

The District Court gave judgment and found that the Defendants had 
proved a prescriptive right in both the properties for which the Plaintiffs 
produced qochans and ordered that the qochans produced by the Plaintiffs 
be cancelled and that new qochans be issued in the names of certain of 
the Defendants, and that the Land Registry Office should act accordingly ; 
and the Court dismissed the Plaintiffs' claim. 

The formal order as drawn up was in the following terms : 

The Court doth order and adjudge that the claim of the Plaintiffs be 
dismissed with costs. 

Theodotou for the Appellants argued : 

That the Court was bound to give effect to the qochan until it was 
set aside. That the Defendants ought to have brought a cross action to 
set aside the qochans of the Plaintiffs if they relied on a title by length 
of possession. 

Epainetos for the Respondents : 

Length of possession gives stronger title than registration. The 
Plaintiffs' action cannot be heard. Land Code, Sec. 20 ; Mejelle, 
Art. 1660. Ibrahim Mehmed v, Haji Panayoti, 1 C.L.R., 12. Cross 
action not necessary. 
December 14 Judgment : The only point for us to decide is whether a Defendant 
who proves a title by possession is entitled to judgment in an action to 
recover Arazi Mirie or mulk immoveables when the Plaintiff is the 
registered owner. 

Now one principle seems perfectly clear, viz. : that the Court cannot 
give judgment for something which is not claimed. 

In this fwjtion there was no claim to set aside the registration in the 
name of the Plaintiffs or for registration in the name of the Defendants. 

Therefore so much of the judgment as ordered the qochans to be 
cancelled and new qochans to be issued was bad because it was a judg- 
ment which was not asked for. Moreover the order directed to the 
Land Registry Office was bad beciiuse the Land Registry Office was not 
a party to the action. 
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This seems to have beeu recognised when the formal order was drawn HUTCHIN- 
iip as it merely directs that the Plaintiffs' action be dismissed. ^ & ^"^' 

But if this judgment stands the ownership of the Defendants is TYSER, J. 
recognised and they are by the judgment allowed to hold the land 
without registration. This is contrary to Art. 1 of the Regulations 
about Tapu seneds so far as regards the garden which was Arazi Mirie, Mariou 

and contrary to Art. 1 of the Law of 28 Rejeb, 1291, as regards the 

house and yard which are mulk. 

Therefore the judgment is bad. 

As to the case of Ibrahim v. Haji Panayoti, 1 C.L.R., 12, the only 
point argued in that case was whether the true meaning of Sec. 20 of 
the Land Code is, that a person who has possessed land with a Tapii 
title for ten years without dispute thereby acquires a valid title by 
prescription ; or, that a pereon who has possessed without dispute for 
ten yeara land for which some other person has a Tapu title thereby 
acquires a valid title by prescription. 

The effect of Art. 1 of the Regulations about Tapu seneds was never 
brought to the attention of the Court. 

That case is no authority as to the effect of these Regulations. As to 
the point really decided in it, it has been subsequently dealt with by the 
legislature in the Laws IV of 1886 and V of 1887 (0- 

The case is no authority against our decision on the Regulations about 
Tapu seneds and the Law 28 Rejeb, 1291. 

The appeal must be allowed, with costs both here and in the District 
Court ; but as it is right that the Defendants should be enabled to put 
forward their claim in a proper form, there will be a stay of execution 
for one month to enable the Defendants to bring a cross action, and if 
within that time the Defendants bring their cross action no execution 
will issue without the leave of the Court. 

(*) By Sec. 3 of Law IV of 1886, it is enacted that an action for the recovery of 
immoveable property, of which some person in whose name the same has not been 
registered has had undisputed adverse possession for the period of prescription, shall 
be maintainable, where the person instituting it has during some part of the time 
aforesaid been lawfuUy entitled to be and has been actually registcretl as the 
owner thereof. 
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[HUTCHINSON, C.J. and TYSER, J.] 

HAJI AKAKLIDI HAJI SYMEON and others 

AS COXMITTEE ('E?r/rpo?rot) OF THE ChURCH 

OF Agio Dometi, 
PAPA CHRISTODOULO H. GEORGI, 



Plaintiffs^ 
Defendant, 



Jurisdiction — District Court — Ecclesiastical matters — Herat op 

Archbishop of Cyprus. Arts. 9 and 45 — Crimes and offences contrary 

TO religion — Religious matters — Cyprus Courts op Justice Order, 

1882, Secs. 21 AND 29. 

The Plaiutiffg, the Committee of the Church of Agio Dometi^ claimed an 
injmiction to prevent the Defendant (who toas priest of the Church and who^ as 
they alleged^ had been suspended hy th^ Holy Synod), from trespassing upon the 
Church by opening It with a new hey icithout leave and officiating therein unthout 
rig Jit. 

Held : that the District Court Jutd jurisdiction to try the case. 

This was an appeal by the Plaintiffs from the judgment of the District 
' Court of Nicosia by which that Court decided that it had no jurisdiction 
to hear the action. 

The claim in the writ was in the following terms : 
" The said Plaintiffs claim by the said action that you shall not trespass 
upon the Church of Agio Dometi, by opening it without the leave of the 
Committee and with a new key and performing services in it without 
right." 

At the settlement of issue the Advocate for the Plaintiffs stated that 
the Defendant had been suspended by the Synod of the Orthodox Church 
in Cyprus and also by the Church Committee of Agio Dometi and for 
that reason he asked that the claim be granted. 

The defence, so far as material, was to the following effect : 

(1) That the Church Committee by Ecclesiastical and Archiepiscopal 
Rules had no right to interfere with the duties of the priest in 
• spiritual matters. 
, (2) That by the Canonical Rules of the fourth (Ecumenical Synod 
the priest must be suspended by a competent Synod. 

(3) That the Synod now existing in Cyprus is not competent, 
because, while three Bishops are required, only one Bishop takes 
a part in it, and because other members who sit in the Synod are 
not lawfully appointed, and there are not enough legal members 
to make a complete and legal Synod. 

(4) That a Synod, if competent, can only suspend a priest for 
offences laid down in the Canon Law, and cannot try a priest if 
his accusers are not impartial or if they are actuated by party 
questions. 

(5) That the Court had no jurisdiction to try the case, which is of 
an Ecclesiastical nature ; it is for the Ecclesiastical authority to 
try the matter. 

(6) That the Plaintiffs wanted to execute the judgment of the Synod 
and not so much to restrain the Defendant. 
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The issues settled were, so far as they are material to this report, in HUTCHIN- 

the following terms : ^^\ ^''^' 

1. Has the District Court jurisdiction to hear this case, or (sir) to TYSBR, J. 
dismiss it for the Ecclesiastical authorities to deal with ? ^[^ 

2. Has the Defendant been suspended from his duty as priest by the Araklidi 
Plaintiffs as Village Church Committee acting by authority of the J.^ 
Synod ? Papa Chri- 

3. If so suspended has the District Court the jurisdiction to enter h. Georoi 

into the causes for his suspension, or into the alleged rights or 

wrongs of Defendant, or to question the competency and validity 

of the Church Committee or of the Synodical body who so 
suspended him from his priestly duties ? 

4. If the District Court has no jurisdiction to enter into the 
matters mentioned in the third issue, has the Court jurisdiction 
to make the restraining order asked for, so as to carry into effect 
or execution the said decision of suspension by the Plaintiffs 
acting under the authority of the Synod ? 

5. (a.) Was the Defendant suspended on sufficient grounds ? 

(b,) "Were the Plaintiffs and the Synod competent tribunals to 
deal with the Defendant ? 
G. Are the Plaintiffs acting under the authority of the Synod ; and, 
if so, are they entitled to bring this action either by themselves or 
by the authority of the Synod ? 
7. Is the Synod as at present constituted de facto a valid and 
competent body to suspend the Defendant ? 
At the trial no evidence was given, and the Coui't, after reading the 
record and issues and hearing Counsel on either side, decided that it had 
no jurisdiction. The Court stated that it was asked to deal witli a priest 
in contumaciam and to carry into execution the sentence of the Synod, 
and that the case disclosed a purely Ecclesiastical dispute, and added 
V that, in any event, on reading the Archbishop's Rules the Court was of 
opinion that the trustees of the Church were not the proper persons to 
sue. 

Ariemis^ {Pascal and G. Chacalli with him), for the Appellants : 
The claim is that the Defendant should not trespass on a Church. It 
is not an Ecclesiastical matter. The Court ought to hear evidence. 
TheodotoUy {Kyriakides and Severis with him), for the Respondents : 
The claim is to prevent Defendant from celebrating mass. 
No question about property. Because the Defendant is a priest the 
Civil Court has no jurisdiction. The Ecclesiastical authority can enforce 
its decision to suspend the Defendant by excommunication and unfrocking 
him. The Church Committee have no authority to interfere with a 
priest. The Church Committee could prevent a layman committing a 
trespass on the Church, or a priest who had been unfrocked. In such 
eases the Civil Courts would have jurisdiction, but in the case of a priest 
the Civil Courts have no jurisdiction until he is unfrocked. 
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Cyprus Courts of Justice Order, 1882, Sec. 21 ; Hatti Humayoun, 1856 ; 
3 C.L.R. 74. The Plaintiffs seek the execution of a decision of the Synod. 

Jiulijment : The Chief Justice : Tliis is an appeal by the Plaintiffs 
from the judgment of the District Court of Nicosia of the 17th July, 1903. 

The claim in the writ is to restrain the Defendant from *' trespassing 
in the Church of Agio Dometi by opening it without leave of the trustees 
and by means of new keys, and by celebrating services in it without 
right." 

The Plaintiffs sue as the 'ETr/rpo^rot, i,e,^ trustees or Committee of the 
Church. 

At the settiement of issues they stated that the Defendant, who is 
described as a priest, had been suspended by the Synod of the Oithodox 
Church in Cyprus, and by the Church Committee of the village of Agio 
Dometi. For the defence it was contended : (1) that the Plaintiffs are 
only three out of the five persons forming the Church Committee ; (2) 
that the Committee has no right to interfere with the duties of the priest 
in spiritual matters ; (8) that the Synod is not competent to act because 
it must include three Bishops, whereas only one Bishop is sitting in the 
present Synod, and in fact there is no Synod at all ; (4) that this is an 
Ecclesiastical question, to be dealt with by the Ecclesiastical authority, 
and that the District Court has no jurisdiction to try a case which is of 
an Ecclesiastical nature ; and, (5) that the right persons to sue, if any, 
are the Synod. 

Several questions of law and of fact were settled as the issues ; but the 
only one which it is necessary to mention for the purpose of this appeal 
is the firet, which was whether the District Court has jurisdiction to hear 
the case. 

The District Court, without hearing any evidence, held that they had 
no jurisdiction, behig of opinion that this is "a purely Ecclesiastical 
dispute." 

They decided, that is, that the Court would have no jurisdiction to 
adjudicate on this claim even assuming that the Plaintiffs are the duly 
appointed trustees of the Church and that the Defendant was lawfully 
suspended by a duly constituted Synod and was thereupon interdicted 
by the trustees. 

This is, as the Defendant's Advocate admitted, a decision that if a 
priest, who has been lawfully suspended and interdicted from acting as 
such by the proper authority, nevertheless insists on entering the Church 
and performing religious services in it, the Courts of Law cannot prevent 
him. The Defendant contends, as he must do if this decision is right, 
that the only remedy is for the Ecclesiastical authority (if there is one) 
to censure him and, in the last resort, to excommunicate and disfrock 
him ; when he has been disfrocked and turned into a layman, then, it is 
said, and not before, can a Court of Law interfere to stop his trespassing. 

According to this view there is no lawful means whatsoever of 
preventing a priest who has thus been suspended and interdicted, if he 
persists in entering the Church whenever he pleases. I suppose the 
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decision must be the same if, instead of using a false key, he were to HUTCHIN- 
break through the door or window in order to get in. That is to say, he ^^^^^•*^- 
has a legal right to enter and hold services in the Church whenever he TYSER, J. 
pleases. ^^ 

The only authority to which we have been referred in support of this Araklidi 
view that the Court has no jurisdiction is a Greek translation of the Haji Symeo 
Berat granted to the late Archbishop of Cyprus, dated 1282 (a.d. 1866), papa Chri- 
which it is said reserves certain classes of cases for the decision of the stodoulo 
Ecclesiastical authorities. * _^^^ 

We are asked to assume that the Berat is still in force for this purpose, 
and that the Greek version of it is a correct translation. But even if 
that be so, there is nothing in the Berat, so far as I can see, to justify 
this view. The only parts of it which I can find that are in any way in 
point are Arts. 9 and 45. Art. 9 says that clerics committing certain 
offences may be punished according to the religious customs of the Church. 
Art. 45 directs that no one is to interfere with the Christians in the 
conduct of matters which concern their religion and with their direct 
possession and management of their properties. 

The phrase " rehgious matters," as was pointed out in the cases of 
Ahmet Effendi v. Behaeddin Effendi, C.L.K. IV, p. 40, and Muride . 
Sabri v. Dervish Effendi (4th January, 1902), is somewhat vague ; but 
in the absence of any authority as to its meaning it would seem to be 
clear that a claim to restrain a man from trespassing in a Church is not 
a religious matter, any more than a claim to restrain him from trespassing 
on a field or to make him pay damages for cutting trees belonging to the 
Church would be a religious matter. 

In my opinion the District Court took a mistaken view of the cause of 
action. They said, " we are asked to deal with a priest in contumaciam^ 
and to carry into execution the sentence of the Synod." But that is not 
so. The writ of summons asks the Court to restrain a man from 
trespassing in a Church which the plaintiffs say he has no right to enter 
in the way that he does without their leave. He is a priest ; I do not 
suppose that he would contend that every priest has a legal right to 
enter every Church whenever he pleases, but only that he is the priest of 
this particular Church and that as such priest he has a right to do what 
is complained of ; while the Plaintiffs allege that he has been suspended 
by the proper Ecclesiastical authority and therefore has no more right to 
do so than any other priest or any layman would have. 

The District Court said that this is asking the Court " to carry into 
execution the sentence of the Synod," and that the judgment for which 
the Plaintiffs ask would be analogous to a writ of execution for enforcing 
a judgment of the Sher' Court. That is a mistake, arising from the use 
of the word " execution " in two senses. A judgment is not a writ of 
execution, nor in any way analogous to it. A judgment may have the 
effect of enforcing or, if we use the words in their ordinary non-technical 
sense, of " carrying into execution " a decision of some other person or 
body ; but that does not make it resemble a " writ of execution*" If, 
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HUTCHIN- instead of a Synod suspending a priest, this La 1 been a case of a Club 

^^^&^*^' Committee suspending a member of the Club from his membership, and 

TYSBR, J. then asking the Court to restrain him from trespassing in the Club, it 

r^^ would hardly have occurred to any one to argue that the Court had no 

Araklidi jurisdiction because it was being asked "to carry into execution the 

Haji Symbo sentence of the Committee." 

V. 

Papa Chri- Prima facie the District Court has jurisdiction to try a case of trespass. 

sTODouLo rjr^Q qucstious whetlicr the Plaintiffs are the right pei-sons to sue, and 

whether the Synod has power by the Rules of the Church to suspend or 

disfrock a priest, and wheoher the Synod has suspended or disfrocked the 
Defendant, are questions which the Court would have to decide in cases 
which might easily arise. For example, it would have to decide them, 
as the Defendant's Advocate admitted, if the body which suspended the 
Defendant had gone a step further and had excommunicated and dis- 
frocked him. So also if the action were about an inheritance and the 
question arose whether a marriage celebrated by a person in the position 
of this Defendant, or by a person who had been excommunicated by a 
body calling itself the Synod, was a lawful marriage. They would be no 
more and no less " purely Ecclesiastical " or " religious " than they are 
now. In order to answer some of them the Court might have to enquire 
what is the Rule of the Church on such or such a point ; just as it might 
in another case have to enquire what was the Rule of the Slier' Law, or 
of some foreign Law, on a particular point ; but the necessity of having 
to make that enquiry would not oust its jurisdiction. 

The District Court, after holding that it had no jurisdiction, added 
that, if it had jurisdiction, the Plaintiffs would not be the proper persons 
to sue but that the Synod ought to have been tiie Plaintiffs. 

The Court merely referred, in support of that opinion, to some Rules 
issued by the late Archbishop in 1892. The point does not seem to have 
been argued on the Plaintiffs' side, nor any evidence to have been given 
on it beyond the production of some copy or alleged copy of these Rules 
by the Defendant, which does not appear to have been proved or 
admitted ; and I think that the District Court ought, when the case 
comes on for trial, to hear evidence and argument upon it and not to 
treat it as already decided ; and even if it were rightly decided* there 
would still remain the seventh issue, Avhich was, "are the Plaintiffs 
acting under the authority of the Synod, and, if so, are they entitled to 
bring this action ? " 

In my opinion the District Court had jurisdiction to try this action. 

The judgment of the District Court must therefore be set aside and 
the action remitted to that Court for trial. The Defendant must pay 
the costs of this sppeal. Costs in the District Couit to be costs in the 
cause. 

Tyser, J. : To determine whether the Court has jurisdiction to try 
tliis case it is necessary to see : (1) what is the jurisdiction of the District 
Court ; and, (^) what are the questions to be tried. 
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The Law setting oat the jurisdiction of the District Court is contained HUTCHIN- 
in Sec. 29 of the Cyprus Courts of Justice Order, 1882. SON^C.J. 

By that section the District Court shall have jurisdiction to hear and TYSER, J. 
determine all actions in which the Defendant is an Ottoman subject, ^^ 
except such actions as are within the exclusive jurisdiction of the Village araklidi 
Judge, or as are within the exclusive jurisdiction of a Mussulman Religious Haji Symeo 
Court as limited by that order. Papa^^Chei- 

By that section, subject to the exceptions contained therein, the District stodoulo 
Court has jurisdiction to hear and determine all actions against an Georgi 
Ottoman subject in which the right sought to be enforced or the wrong 
sought to be remedied is such as may be investigated by a Court of Law, 
and in which the remedies sought are such as may be applied in a Court 
of Law. 

Is there any other matter taken out of the jurisdiction of the District 
Court by any other Law in force in Cyprus ? 

As to Sec. 21 of the Cyprus Courts of Justice Order, 1882, referred to 
by Mr. Theodotou, by that section the jurisdiction of the Nizam Courts 
is transferred to the Courts established by the Order in Council, but the 
jurisdiction of the new Courts is not limited to the jurisdiction exercised 
by the Nizam Courts or the other Courts mentioned in that section. It 
is tlierefore immaterial to enquire what cases were excepted out of the 
jurisdiction formerly exercised by those Courts. 

If any cases were excepted, the only sort of enactment to which we 
have been referred as setting out those exceptions is the Berat of the 
late Archbishop. 

Neither the Berat nor any certified copy of the Berat has been produced 
before us, but there has been placed before us what purports to be a 
Greek translation of the Berat, and we have been asked to regard this 
Grreek version as a correct representation of the terms of the original 
Berat. 

A translation in English is to be found also at the end of the volume 
of Excerpta Cypria of which Mr. CD. Cobham is the author, and from 
the head note by that distinguished linguist it appears that he found it 
necessary to modify or explain the Greek translation. I cannot help 
thinking that the Turkish might have been produced before the Court; 
any how there was no proof that it could not be produced, and in the 
absence of such proof I should be extremely reluctant to decide on 
secondary evidence such as this translation is that the Court was by the 
Berat deprived of jurisdiction it would otherwise have. 

Assuming the Berat to be now in force and to be in the terms set out 
in the translation in evidence I will next consider what effect it would 
have on the jurisdiction of the Court to hear this case. 

Mr. Theodotou referred us to Art. 9 of the Berat. From a perusal 
of the Berat it is clear that no other article has any application in the 
case. 

There appears to be no material difference between the Greek and 
Baglish translations as regards this article. 
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HUTCHIN- Article 9 is iu the following terms : 
SON^C J. ^j ^.jj^ f^.^j^ ^jp Cobham's translation) : 

TYSER, J. " When any of the Metropolitans, Bishops, Abbots, Priests and othera, 
^'~ monks and the like are found guilty of crimes and offences contrary to 
'Abaklidi their religion, let them l>e punished according to the custom of their 
Haji Symeo religion (but without change in kind or degree in the punishment 
Papa^'chri- ass^^^d by the Penal Code), so that they may repent and declare that 
STODOULO they will never again fall into such error, and let no one else interfere in 
H. GEORGi ^j^tters of this kind." 

I do not miderstand Mr. Theodotou to contend that by virtue of that 
section a priest could not be tried in the ordinary Courts for a breach of 
the Criminal Law, or that in an ordinary civil action, e,(/.^ if he were 
debtor on a bond, a priest could not be sued in the ordinary Courts. 

If be does so contend, his contention is contrary to all precedent. 

I understand Mr. Theodotou to limit the application of Art. 9 of the 
Berat to crimes and offences of priests, etc., contrary to their religion — 
what the learned President of the District Court describes as Ecclesiastical 
matters. ' 

Assuming that by Art. 9 of the Berat a Court cannot entertain an 
action against a priest in Ecclesiastical mattere, the question arises what 
is an Ecclesiastical and what a temporal matter, and whether the present 
is an Ecclesiastical matter or not. 

It would be easy to give an example of each, but not so easy to say 
what is the dividing line between a temporal matter and an Ecclesiastical 
matter. 

By way of illustration, if the application were to suspend a priest 
because he was teaching heretical doctrine, that would clearly be an 
Ecclesiastical matter. On the other hand if the priest were charged 
with arson by burning a Church, that would in my opinion be within 
the cognizance of an ordinary Criminal Court, although it might also 
subject the priest to Ecclesiastical censure. 

The District Court seem to have come to the conclusion that the 
Defendant was liable to Ecclesiastical penalties if he had infringed an 
order suspending him from officiating and that no legal rights infringed 
by such act of the Defendant could be enforced in the Civil Courts. 

I do not know whether or no the Defendant would be liable to further 
Ecclesiastical penalties, or whether there is any existing authority which 
could excommunicate the Defendant. 

If it be so, the liability to Ecclesiastical penalties is not a bar to the 
prosecution of legal rights in a Civil Court. 

By way of example, suppose the Archbishop of Cyprus sued some one 
for taking from him a Church, as mentioned in Art. 4= of the Bemt, 
would it be any answer on the part of the Defendant if he said, I am a 
priest and liable to Ecclesiastical penalties and therefore you cannot sue? 

I am of opinion that it would be no answer, and the fact that the 
Defendant is liable to Ecclesiastical penalties does not deprive the Court 
of jurisdiction. 
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An act may be an offence contrary to religion and may also give rise HUTCHIN- 

to claims enforceable in the Civil Courts alone. J^ ' ' 

To determine whether a case is within the jurisdiction of the Civil TYSBR, J. 

Courts or not we must see what is the remedy sought and what is the ha7i 

wrong complained of or the right sought to be enforced. Araklidi 

In this case the claim is for an injunction to prevent the Defendant 4,. 

wrongfully entering the Church and conducting himself therein in such Papa Chbi- 

IV • 1 i. i. J STODOULO 

a manner as he has no right to do. ^ Georgi 

The alleged wrongful conduct in the Church is the officiating in the 

services. 

Now if the Defendant were a layman and the immoveable property in 
respect of which the wrongful application was made were an ordinary 
house there seems no doubt that the Civil Court could entertain such a 
claim, and that it could grant the injunction prayed on proof of the 
Plaintiffs' right as owners or otherwise to sue, and the act of the 
Defendant. 

This case only differs from the one supposed by the fact that the 
property is a Church and the Defendant a priest. 

If therefore this case is to be considered as exempted from the jurisdic- 
tion of the Civil Courts by virtue of Art. 9 of the Berat, it must be 
because the property in dispute is a Church, or because the Defendant is 
a priest or by reason of the combination of the two facts. 

It could not be contended that a trespass by a layman upon a Church 
was a matter of which the Civil Courts could not take cognizance, 
therefore the mere fact that the property is a Church is not sufficient. 

Neither can it be contended that the mere fact that a priest is Defendant 
will oust the jurisdiction of the Courts. 

I cannot see how the two facts combined can take the case out of the 
jurisdiction of the Civil Courts. 

It is not as if the claim were to suspend a priest from officiating for 
some alleged breach of a civil duty. If that were the case the Plaintiffs 
would be asking the Civil Courts to apply a remedy which can only be 
applied by the Ecclesiastical Courts, and the Civil Courts might be* unable 
to entertain the claim. 

It is not a claim for an injunction to prevent the priest from entering 
the Church and officiating, because he preaches heretical doctrines or has 
committed some other Ecclesiastical fault : that would be asking the Civil 
Court to apply a legal remedy to prevent an Ecclesiastical fault of which 
the Civil Court does not take cognizance. 

There is some difficulty in this case because the Plaintiffs have not 
alleged under what authority or right they claim to exclude the Defendant. 

In the title of the action the Plaintiffs are described as suing as Com- 
mittee of the Church ; but the Court has no judicial knowledge of the 
powers of such a Committee, and it is not alleged that as Committee they 
have any property in or authority over the Church building. 
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HUTCHIN- The defendant has however taken no obiection to this. If he had 

QO'W O T 

^ ' done so, it might have been a ground for dismissing tlje action, but not 
TYSER, J. a ground for refusing to hear it. 

Haji ^^^ ^^^ purpose of this judgment we must assume (as indeed was 

Araklidi admitted by the Counsel for the Defendant) that the Plaintiffs have some 
Haji Symeo authority over or property in the Church. 
Papa Chri- They claim an injunction to prevent what is an alleged unlawful 

STODOULO «^.^«^^ ^-j.: 

H.Georgi appropriation. 

They do not base their claim on any crime or offence contrary to the 

Defendant's religion which he may or may not have committed. 

Their claim must be taken to be based on a legal right alleged to be 
vested in them as Committee to prevent the Defendant from doing the 
acts of which they complain. 

If they fail to prove that right their action will be dismissed ; but I can 
see no reason why the Court should refuse to hear them. 

It cannot be said that the wrongful entry into a Church by a priest 
and wrongfully conducting services is solely a crime or offence against 
religion. I can conceive a case in which it might not be any crime or 
offence at all, but simply an act done to assert a right claimed. This 
may be such a case. But Art. 9 of the Berat only refers to crimes and 
offences against the religion of the priest ; it cannot confer exclusive 
jurisdiction to try cases in which such crimes and offences do not arise. 

The principal subject matter of the action is an alleged wrongful act 
such as is within the cognizance of the Civil Courts and the remedy 
claimed is one which the Civil Court alone can give. 

There is nothing in the claim made to take the case out of the jurisdic- 
tion of the Civil Courts. 

But it seems to have been thought that, although the principal subject 
of the action might not be an Ecclesiastical matter, the issues raised 
questions which were Ecclesiastical matters and that therefore the Court 
should refuse to entertain the claim. 

It is not a true proposition of Law that in every case where the 
principal matter is within the cognizance of the temporal Court the fact 
that an Ecclesiastical question is incidentally involved in the trial will 
deprive that Court of jurisdiction. 

In this case there do not seem to be any issues which would interfere 
with the jurisdiction of the Civil Court. 

The question whether the Committee of the Church can sue in this 
action by themselves may depend on the Rules and Canons of the Church, 
but there is no reason why a temporal Court should not look at those 
Rules and Canons to see what are the rights of the Committee. 

Another issue, whether the Defendant is suspended, depends on the 
judgment of an Ecclesiastical Court. The same question might arise in 
a charge of assault in a case in which the priest or the Committee asserted 
his or their alleged rights by the use of force. 
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The judgment of a competent Ecclesiastical Court in such a matter is HUTCHIN- 
a judgment on the status of the priest and is conclusive. & 

On the production of the judgment the temporal Court would decide in TYSER, J. 
accordance with it without entertaining any question of an Ecclesiastical ^^j 
nature, or entering into the causes for his suspension. Araklidi 

As to whether the Ecclesiastical Court which suspended the Defendant ^ 

i* a tribunal properly constituted, there is no doubt that a temporal Papa Chbi- 
Court could hear evidence on this point. H^ GE(mGi 

If the tribunal was not properly constituted there was no suspension. 

The question may depend on Ecclesiastical Laws and Canons ; but it is 
not a question of a crime or offence contrary to religion, so as to come 
within Art. 9 of the Berat. 

The Defendant's Counsel is in error in representing tliis as an action 
to enforce the decision of an Ecclesiastical Court. It is in effect an 
action to assert rights alleged to arise in consequence of the decision of 
the alleged. Ecclesiastical Tribunal. 

There is no resemblance between this action and an application for a 
writ to enforce a Slier' Court decision. 

In my opinion there is nothing in the facts stated at the settlement of 
issue or in the issues raised from which it can be said that the case is 
within any exclusive jurisdiction confeiTed on the Ecclesiastical Courts by 
the Berat of the late Archbishop. 

No other Law has been cited which could deprive the Civil Court of 
jurisdiction. 

For these reasons I am of opinion that the judgment of the District 
Court should be reversed. 

In the above judgment I have assumed that the Bemt of the late 
Archbishop is still in force. It has been unnecessary to consider what 
effect the Cyprus Courts of Justice Order, 1882, has on the Berat, or 
what is the effect of the death of the Archbishop. 

The Court below after deciding that it had no jurisdiction seems to 
have examined certain evidence produced by the Defendant, and without 
hearing evidence on behalf of the Plaintiffs to have given judgment that 
the Plaintiffs are not the proper parties to sue. 

That judgment as to that issue will be no bar to trying the issue when 
it comes before the Court again. 
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January 8 



[HUTCHINSON, C.J. AND TYSER. J.] 

CONSTANTINO P. DIANELLO, Plmntiff, 

V. 

MURID EFFENDI AHMED EFFENDI, Defendant 



Immoveable property — Sale in execution — Inadequate bid— Law XVI 

OF 1889, Secs. 3, 6. 

The Defendant applied to stay proceedings under a writ for the sale of 
imnwveahle propeHy on the ground that the amount bid teas not adequate ^o the 
value of the property, and his application was refused because he did not produce 
the verghi register^ the Judge refusing to hear other evidejice as to the value of the 
property. 

Held : that the Defendant was entitled to prove the value of the property by 
evidence other than the verghi register. 

This was an appeal from the District Court of Nicosia reversing the 
decision of Mitzis, O.J., whereby the said Judge had dismissed an applica- 
tion to stay proceedings under a writ for the sale of immoveable property 
on the ground that the bid was inadequate to the value. The learned 
Judge so decided because the Defendant had not produced the verghi 
register to shew the value therein ; and he refused to receive other 
evidence of value. 

Artemis for the Appellant : 

The Defendant must prove the inadequacy of the bid by the production 
of the verghi registers. 

Kyrialcides for the Respondent : 

The value in the verghi register is too low. The Defendant is entitled 
to prove the real value of the propei-ty by experts. 

Judgment : Section 3 of the Law XYI of 1889, enables the debtor 
where a writ for the sale of immoveable property shall have issued and 
the highest amount bid for all or any of the property shall be inadequate 
to its true value to apply to a Court for a stay of proceedings under the 
writ as to the property the highest bid for which was inadequate. 

If there were no other enactment the debtor would be able to, and 
would have to, prove the inadequacy of the bid by such evidence as would 
be admissible to prove any other fact. 

Section 6 of the Law enables the debtor to prove that the bid is 
inadequate by shewing that it is less than one-third of the value of the 
property in the verghi register, unless the Plaintiff proves that the value 
in such register is too high. 

This section enables the Defendant to use as proof the register which 
would otherwise not be admissible as evidence, but it does not preclude 
him from producing other evidence. 

Appeal dismissed with costs. 
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[HUTCHINSON, C.J. and TYSBR, J.] 



HUTCHIN- 
SON, C.J. 



JOSEPH CIRILLI & SONS, 

V. 

PARASKBVOU DEMBTRI and anotheb, Defmidant. 
Mbjelle, Abticlbs 1660, 1613, 1786, 1787— application for wbit op sale 

OF IMMOVABLE PBOPEBTT — ^LAPSE OF FIFTEEN YEABS AFTEB DATE OF 

JUDGMENT. 

W1iei*e no steps in CouH or elsewhere had teen taken since judgment^ an 
application fm* a writ of sale of immovable prop&rty^ made more than fifteen 
years after the date of tlie judgment^ was refused. 

This was an appeal by the Plaintiffs from the decision of the District 
Court of Larnaca dismissing an application for a writ of sale of certain 
immovable property of the Defendant in execution of the Plaintiffs' 
judgment. 

The judgment was dated 9th December, 1887. 

The application was made on the 28th July, 1904, being more than 
fifteen years after the date of the judgment. No proceedings in Court 
were taken by the Plaintiffs after the judgment before this appUcation 
was made. 

Certain apphcations were made to the Land Registry Office prior to 
the application for the writ of sale to enable the Plaintiffs to proceed 
to execution of their judgment, but these applications were more than 
fifteen years after the date of the judgment. 

Euthymiades for the Applicants. 

Rossos for the Respondent. 

Euthymiades : Art. 1660 does not apply. An appUcation for a writ 
of sale is not a dawa. A judgment debt is not a " deyn." It is a hukm, 
Mejell6, 1786. He cited Mejell6, Arts. 1613, 1666, 1674. 

Rossos : Deyn includes judgment debt. Dawa includes any applica- 
tion before the Court. 

Judgment: This is an appeal by the Plaintiffs from the decision of 
the District Court of Larnaca, dismissing the Plaintiffs' application that 
the interest of the Defendant Paraskevou Demetri in certain immovable 
property should be ordered to be sold in execution of a judgment of that 
Court dated 9th December, 1887. 

The application was made on the 28th July, 1904, and was dismissed 
by the District Court (Mr. Palaeologos dissenting) on the ground that it 
was barred by Art. 1660 of the Mejell6. 

Art. 1660 so far as it is material is in the following terms : " Claims 
(dawaler) which do not affect property included in that originally made 
vaqf, or the public, such as claims (dawaler) for debt (deyn), etc., after 
being abandoned for fifteen years are not heard." 
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HUTCHIN- It was contended on behalf of the PlaintiflFs that an application for a 

^^\^*^' ^^^^ ^^ ^^^ ^^ immovable property was not a claim (dawa) within the 

TYSER, J. meaning of the law, and that a judgment debt was not such a debt as 

— — would be denoted by the term " deyn." 

JOSEPH 

CiBiLLi We will first consider the meaning of the term " dawa." It is defined 
&S0NS in ^rt. 1613 of the Mejell6 as follows: "Dawa means one person 
Paraskevou claiming his right before a Judge from another." 
D emet ri rpjj-g (j^jfinition is large enougli to include the application for the writ 
of sale of immovables. 

The term *' dawa " moreover has been used in the Turkish Law about 
the sale of immovable property for debt as denoting an application for 
the sale of immovable property for debt. (See Art. 6 of the Law 
15Sheval, 1288.) 

We are therefore clearly of opinion that the term " dawa " includes an 
application for the sale of immovable property. 

It remains to consider whether the term " deyn " as used in Art. 1660 
includes a judgment debt. 

It was contended for the Applicants that a judgment debt was a 
judgment (hukm) as defined in Art. 1786 of the Mejell^. 

This is a mistake. The term "hukm" means the deciding by the 
Judge. The thing given by the judgment to the Plaintiff is called 
" mahkyum bih " in accordance with the definition contained in Art. 
1787 of the Mejell6. 

In the Turkish Law for the sale of immovable property for debt, the 
word *' deyn " is used for the word debt, and in Sec. 1 of that Law it is 
enacted that the " deyn " for which the immovable property can be sold 
must be a '* mahkyum bih." 

It seems clear therefore that the word "deyn" will include a judgment 
debt. 

We see nothing in Art. 1660 of the Mejell6 to limit the meaning of 
those terms as used in that section and we are therefore of opinion that 
the decision of the Court below was right, and that the judgment debt 
claimed by the Applicants was a " deyn " within the meaning of Art. 
1660 of the Mejell6 and that the application for the writ of sale of im- 
movable property was a " dawa " within the meaning of that article. 

Some mention was made in the course of argument of applications 
made to the Land Registry Office, prior to the application for the writ 
of sale, for the purpose of enabling the Plaintiffs to proceed to execution 
of their judgment by sale of the immovable property of the debtor. 

As it was admitted that no such application was made until after 
fifteen years had elapsed since the judgment was given, those applications 
cannot affect this case. 

We say nothing as to what would be their effect if made before the 
fifteen years had elapsed. 

Appeal dismissed. 
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[HUTCHINSON, C.J. and TYSER, J.] HUTCHIN- 

SON, C.J. 
OLTMPIAS PERISTIANI and others, PUintiffs, tyser J 

^' 1905* 

ONOUFRIOS J. JASSONIDES, . Defendant. 



Sale undek the Tithe and Tax Collection Ordinance (No. XIV. of 

1882) — Default of purchaser— Liability of purchaser to person 

injured— Law X. of 1885. 

Property under mortgage was sold for a Government debt under the Tithe 
and Tax Collection Ordinance^ 1882. The mortgagee consented to the sale and 
tlie oi'der directed that any surplus realised by tJie sale after the payment of 
ths Oovei'mneTit debt should be paid to the mortgagee. 

The purchaser failed to carry out his purchase and there was a loss on the 
resale of the property^ 

Held : that the mortgagee vms entitled to recover from the purchaser at the 
sale the loss he had sustained by reason of the sale not being carried out. 

Appeal of the Defendant from the judgment of the District Court 
of Limassol. 

The claim was to recover the Plaintiffs' share of the difference 
between the amount bid by the Defendant for certain property bought 
by him at a forced sale under the Tithe and Tax Collection Ordinance 
1882, and the amount realised at a subsequent sale, rendered necessary 
by the Defendant's refusal to carry out his contract. 

The facts of the case so far as they are material to this judgment are 
as follows : — 

(1) The Plaintiffs and the Defendant were heirs of Eleni J. Jassonides, 
the Defendant being her son. 

(2) During her lifetime Eleni J. Jassonides held a mortgage in 
certain shares in the Colossi Chiftlik, the said mortgage having devolved 
upon her as heiress of George Acamas. 

(3) On the 27th April, 1901, an order was made on the application of 
the Government for the sale of the Chiftlik under the Tithe and Tax 
Collection Ordinance (No. XIV. of 1882) to raise certain arrears of taxes 
due to Government. 

The mortgagor did not appear on the application but the mortgagee 
appeared by her attorney and consented to the order made. 

The order directed that the surplus proceeds of the sale, after payment 
of the Government debt, should be paid to the heirs of George Acamas. 

(4) On the 21st September, 1900, the property was knocked down to 
the Defendant for £781. 

(5) On the 26th November, 1901, Eleni J. Jassonides died, and her 
interest in the mortgage passed to the Plaintiffs and Defendant. 

(6) On the 31st August, 1902, the Defendant having failed to 
complete the purchase, the property was again put up to auction and 
sold for £550. 

The District Court gave judgment for the Plaintiffs, deducting from 
the difference between tlie two prices at which the property was sold 
certain sums which the Defendant claimed ought to be credited to him. 

G 2 
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HUTCHIN- Sevasly for the Appellant. 

^ * * Pmcal Consfafiiinides for one Respondent. 
TYSER, J. Artemis for other Respondents. 

Olympias SevasJy : The claim is under Sees. 65 and 66 of Law X. of 1885. 
Pebistiani The Plaintiffs hav^ no locus standi. The only person entitled to 
**• object is the creditor or mortgagor, Law XX. of 1890, Sec. 1. 

J. Pasml : The mortgagee is damaged by the non-completion of the 

Jassonides contract. 

Judgment: The Chief Justice (after stating the facts and 
dealing with certain issues of fact which are not material to this report) 
continued as follows : — 

** There remains the second defence founded on Sec. 66 of Law X. of 
" 1885. The sale was ordered under the Tithe and Tax Collection 
" Ordinance XIV. of 1882, under which the property is to be ordered to 
" be sold * in like manner as if it were sold by order of a competent 
"Court for the payment of a judgment debt.' Law X. of 1885, 
" prescribes the manner in which immovable property may be sold for 
" payment of a judgment debt ; and this sale was made in the manner 
"prescribed by Law X. of 1885. Then what is to happen when a loss 
" occurs owing to the default of the purchaser to complete the purchase ? 
" If ,the sale is for payment of a judgment debt under Law X. of 1885, 
"then Sec. 66 enables the 'judgment creditor' to sue the purchaser. 
" But when it is not for payment of a judgment debt, but for taxes, so 
"that there is no 'judgment creditor,' have the persons injured no 
" remedy V I think that in such a case the defaulter is liable to com- 
" pensate the persons injured, and for this reason, that when the property 
"was knocked down to him there was thereby made a contract of 
"purchase and sale between him and the vendors, and for breach of 
" that contract he became liable to them. This is recognized by the 
" last sentence of Sec. 66, which enacts that the purchaser is ' responsible 
" for all losses, if any, occasioned by his neglect or refusal to pay the 
" money bid by him ; ' and if that enactment did not exist, or if it 
" does not apply to a sale under the Tithe and Tax Collection Ordinance, 
"the same principle must be applied: there is a contract, and for 
" breach of it the purchaser is liable to the vendor in damages. The 
"vendors in this case were the Government and Bleni, for whose 
" benefit the sale took place. And in my opinion if Eleni had been 
" living, she, as the person injured, could have sued ; and, she being 
" dead, her heirs can sue. 

" There is no evidence whether Eleni left a will or whether there is 
" any executor or administrator of her property duly appointed ; but no 
. " question was raised as to that, and the Defendant has not disputed the 
" right of the Plaintiffs to sue as her heirs. 

" Therefore I think that judgment was rightly given for the Plaintiflfs 
" and the appeal should be dismissed with costs." 

Tysbr, J., agreed. 

Appeal dismissed. 
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[HUTCHINSON, C.J. AND TYSER, J.] 

ANTONAKE PAPA PANAGI and others, 

V. 

JOANNE JASENIDOU, 



HUTCHIN- 
SON, C.J. 

& 

TYSER, J. 
Plaintiffs, ^^ 

Dec. 23 

Defendant, 



RiVEB, Unowned — ^Wateb, right of user— Prescriptive right— Reduc- 
tion INTO POSSESSION — Mbjellb, Arts. 166, 1238, 1254, 1265— Nehr, 
MEANING OF— Ancient turn. 

The Defendant erected, a wheel well to irrigate his garden and by sinking wells 
and underground pasnages took water for that purpose from his river frontage 
from water penned hack by a dam erected by the PlaitUiffs in front of tJie 
Plaintiffs' land. The Plaintiffs did 7iot prove an exclusive right to use this water^ 
nor did they prove damage by the user by the Defendant of the water. The 
Defendant had previously taken water foi' irrigation from a point higher up in 
the stream. 

Held: that the Plaintiffs were not entitled to an injunction to restrain the 
Defendant from using the water. 

That the fact that the Defendant had before taken water from a point higher 
up in the stream^ did not in the absence of proof of usage or agreement^ or express 
law disentitle him to take water from, his own frontage on the river. 

Appeal of the Plaintiffs from the judgment of the District Court of 
Larnaca. 

The claim was for an injunction to restrain the Defendant from 
diverting from a river water to which the Plaintiffs claimed to have an 
exclusive right for watering their own properties, and that the Defendant 
might be ordered to close a well and channel which he used for that 
purpose. 

The facts were as follows : — 

There is a river at Maroni and at the locality Phytotopos Papa Panagi 
there is a dam called the "Papa's dam," built about 16 or 17 years 
before the time of the trial, and used by certain of the Plaintiffs for the 
irrigation of their gardens. The dam has to be renewed every year. 

About two or three donums below the Papa's dam was another dam 
called the " Mill dam," built in 1868, by means of which gardens of 
other Plaintiffs are irrigated and the mill of one of the Plaintiffs is worked. 

About 12 or 15 donums above the "Papa's dam" is another dam 
called the " Skaphto dam " by means of which the Defendant irrigated 
the garden in which he erected a wheel well as hereinafter mentioned. 

About a year before this action was brought the Defendant constructed 
a wheel well in his garden one quarter of a donum from the river, and 
in May, 1903, he sank two wells in his garden in the direction of the 
" Papa's dam" and one well on the river bank above the " Papa's dam." 

He connected the new wells with his wheel well by a subterranean 
channel, and made an opening from the subterranean channel into the 
bed of the river about two paces above the Papa's dam, into the water 
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HUTCHIN- collected by that dam on his own river frontage ; and thus took frona 

^ * * the bed of the river water which would have gone to fill the reservoir 

TYSER, J. formed by the " Papa's dam," and passed into the irrigation channel of 

Antonake ^^^ Plaintiffs who irrigated from the " Papa's dam," or flowed down to 

Papa the "Mill dam" and been available for the persons who used the 

Panagi ^ater collected by that dam. 

v. " 

Joanne The garden of the Defendant stands on a higher level than the river 

Jasenidou j^ 

The water in dispute was not the water which flowed down the river 
bed at times of rain but water rising in certain springs. 

Before the Defendant made his wells and subterranean channel 
neither he nor his predecessor in title had taken water from his frontage 
on the river, but they had obtained water for irrigation from the 
" Skaphto dam." 

Before the " Mill dam " was built the water used to run into the sea. 

The Plaintiffs who claim to take water from Papa's dam are successors 
in title to Papa Panagi. 

Abdurrahman the predecessor in title to Papa Panagi had a dam 
about one donum away from the " Papa's dam " by means of which 
he used to water the property of the said Plaintiffs. 

Subsequently Abdurrahman discontinued the watering of his field 
from the river because the level of the river sank and it was impossible 
for his land to be watered until the river changed its course as hereafter 
mentioned. 

Abdurrahman sold to Papa Panagi 50 or 60 years ago. 

About 20 years ago the river changed its course and Abdurrahman's 
field, which used to be on the left bank of the river, became on the right 
bank of the river. 

Three or four years after this the children of Papa Panagi built the 
" Papa's dam " to water the said land. 

The issues settled were as follows : — 

(1) Have the Plaintiffs an absolute ownership in the said water and 
are they entitled to ask that the well dug by the Defendant be closed ? 

(2) Is the said water the property of Plaintiffs and have they an 
absolute right ah antiquo to it ? 

(3) Was the Defendant entitled to dig a well and take the water ? 

(4) Did the Defendant dig in May, 1903, the said well on his field 
or where ? 

(5) Was the well dug above or on the dam ? 

(6) To whom does the ownership of the water belong wherever 
it passes ? 

(7) Can other people irrigate from the same water in spite of the 
Defendant digging the well ? 

(8) Does the Defendant hinder by right the irrigation of Plaintiffs' 
garden and of the niill ? 
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The majority of the District Court found that the water in dispute 
was not a river, that the Plaintiffs had no right to the water by 
immemorial user and dismissed the action. 

Artemis for the Appellants : The Plaintiffs' claim is contained in the 
7th and 8th issues. The other issues are superfluous. The Plaintiffs 
have a right both as riparian proprietors and as acquired by al) antiquo 
user. Al antiquo user is proved. Defendant cannot take water except 
from Skaphto dam. If he has a right to take from Papa's dam, he 
cannot use it so as to damage Plaintiffs. Plaintiffs have exclusive right 
to take from Papa's dam. He cited Ahmed Khouloussi v. Ouranios 
Fiori, 2 C.L.R., 60 ; Sophronios Louka v, Haji Papa Simeon, 5 C.L.R., 
82 ; Annou Haji Polycarpou v, Juliani Haji Solomo, 6 C.L.R., 20 ; 
Mejell6, Art. 1662. 

Themistodes for the Respondent : Defendant claims the water for 
irrigating his garden so far as he can without injury to others. Plaintiffs 
have no exclusive right. No damage. 

The Chief Justice : The Court are of opinion that the Plaintiffs 
have failed to prove that they have an ab antiquo right, or that 
Defendant has no right to take water below Skaphto's dam and it is also 
of opinion that the Plaintiffs have failed to prove that they have reduced 
into their possession the water in the Papa's dam. 

There is no evidence that the Defendant diverted the whole stream. 

Artemis in reply : The rule is that every one has his turn, Mejell^, 
Art. 1269. Skaphto dam is Defendant's turn. Court can give judg- 
ment for a claim not in the writ. 

The Court after setting out the facts gave judgment as follows : — 

Judgment: At the hearing of the appeal Mr. Artemis argued: (1) 
that the Defendant having previously taken water from the Skaphto dam 
could not take water from the river below that dam ; (2) that the 
Plaintiffs had an exclusive I'ight to the water penned back by the Papa's 
dam ; (3) that if the Defendant had a right to take water from tlie 
Papa's dam he ought to be restrained because he took such a quantity 
that he interfered witii the rights of the Plaintiffs and caused damage to 
them, assuming that the Plaintiffs had no ah antiquo rights bnt only the 
rights given by law to a riparian proprietor. With regard to the third 
point it does not appear to have been raised in the Court below, neither 
is there any decision on the question of fact, as to whether the Defendant 
takes water in excess of the right which the law gives him, nor was any 
issue settled for the trial of that question. 

The decision on Mr. Artemis' third point depends therefore upon a 
question of fact, which was not raised at the trial, to which the evidence 
at the trial was not directed, and on which, there is no decision in the 
Court below, and for these reasons we are of opinion that it cannot be 
entertained by this Court on appeal. 

As to the first point raised by Mr. Artemis, it need only be said that^ 
since no usage, agreement or law was proved, the rights of the Defendant 
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to take water must be ascertained from the Mejell^ and the books of the 
Fuqh. 

The first question is what is the water which the Defendant takes. 
Now it is a curious fact that, although this was a fact distinctly raised 
by the Advocates at the issue, no issue was settled for the purpose of 
determining the question of fact. 

The District Court seems to have found that the water in question 
was not a river, although it was a stream that runs in and flows in a 
river bed. The President expresses an opinion that the terms " river " 
and " public river " do not refer to little streams. 

This interpretation of the law seems to be based on no authority. So 
far as we can find all the authorities are opposed to it. 

The word "^ " (nehr) used in the Turkish is the same word as the 
Arabic "nihr." "Nihr" is defined at p. 614 of Hamilton's Hedaya, 
2nd edition, as follows : — " It is a term of very general application, 
signifying not only rivers properly so called, but also canals, or any other 
species of aqueduct constructed by art." 

The first meaning given for "nehr" in Sh. Sami's dictionary is 
" running water." 

In Art. 1284 of the Mejell6, a small "nehr" is said to comprise water 
channels and canals, and also water pipes and conduits which are 
underground. 

In our opinion the term " nehr " used in Mejell6, Art. 1265, which 
has been translated "river" in the English and "Trora^ioc" in the 
Greek translations of the Mejell6, will include this spring water which 
runs down the bed of the river, and the water in question must be 
considered as a river. 

The river is not in a channel which is the mulk property of any 
person, therefore the water is free for the public to use (mubah) (Mejell^, 
1238) in the way prescribed by Sees. 3 and 4 of Chapter IV. of 
Book X. of the Mejell6. 

There is nothing in any article therein which would deprive the 
Defendant of the right to take the water from the river, because he had 
previously taken it from a place higher up the river, that is to say, from 
the Skaphto dam. 

In the absence of usage, agreement or express law the Defendant has 
the right given to him under Article 1265 to irrigate his fields from this 
water. 

As to Mr. Artemis' point that the Plaintiffs have an exclusive right 
to the water penned back by the dam, it is not clear under what law ^e 
claims it. 

If he claims it by lapse of time, relying on prescription, even if he has 
acquired a prescriptive right to keep his dam where it is and pen back 
the water on the frontage of the Defendant, that cannot give him a right 
to prevent the Defendant from taking the water. 
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He haa certainly not proved a usage ah antiqtw as defined by Art. 166 
of the Mejell6, nor has he acquired the ownership of the water in 
the manner prescribed by Sec. 1251 of the Mejell^. 

For the above reasons we are of opinion that the appeal fails and the 
judgment must be confirmed. This judgment will however be without 
prejudice to any right to bring an action to prevent the Defendant from 
taking water in such a way as to infringe the rights reserved to the 
Plaintiffs by Art. 1265 of the Mejell6, since the judgment does not deal 
with that point or decide anything with regard to it. 

The Defendant in taking water to irrigate his fields is subject to a 
condition that he must not damage another (Mejell^, Art. 1265). He 
must not interfere with its use by others on the river either above or 
below him. He has no right to intercept the regular flow of the river, 
if he thereby interferes with the lawful use of the water by others, and 
inflicts upon them a sensible injury. 

The right of user depends upon the particular circumstances of each 
case, upon the volume of the stream, and the amount of the injury 
inflicted thereby upon other persons. It is a question of degree, and it 
is impossible to define precisely the limits which separate the permitted 
use of the river from its wrongful application. 

The only limit to the user which the law prescribes is that the person 
using an unowned river for irrigation must not damage another (MejelW, 
Art. 1265). 

Such a river is included in the class of things called " mubah," i.e.j 
free to be used by the public (Mejell^, Art. 1238) and again by Art. 1254 
it is enacted that it is a condition of a person taking benefit from it that 
he must not cause damage to another. 

Whether or no there is injury caused to another is a question of fact 
which should be stated as an issue and determined as a fact upon proper 
evidence. 

As to this point all that the Court decides is that the Plaintiffs have 
failed to prove any ah antiquo right to use the water to a greater extent 
than is permitted by law to the public. 

Appeal dismissed mth costs. 
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[HUTCHINSON, C.J. AND TYSER, J.] 



MICHAELAKI L. TRIANTAPIIYLLIDES, Plaintiff, 



V, 



STYLLI SOLOMO and others, 



Defendants, 



The Civil Procedure Amendment Law, 18S5 (X. op 1885) Sbcs. 48, 63. 

The only house of a judgment debtor had been viort gaged to a third person and 
the judgment creditor applied for its sale under Sec. 53 of Law X. of 1885. 

Held ; that Sec. 53 viust be read icith Sec. 48, and that as no sufficient house 
accommodation was left to tlie debtor the order for sale could not be granted. 

Appeal from the District Court of Nicosia. 

The Plaintiff having obtained judgment for £5, interest and costs 
against the Defendants, applied that one Constandino M. Constantinides 
the mortgagee of a house which was the property of Yanni Sava one of 
the Defendants, should be ordered to sell the house, and that any balance 
of the purchase money after payment of the mortgage debt should be 
paid to the Plaintiff in execution of the judgment. 

Various points were raised in the Court below and the Court dismissed 
the application on grounds which are immaterial to this report. 

The house was the only house of the judgment debtor. 

Artemis for the Applicant amongst other arguments contended that 
the application was under Sec. 53 of Law X. of 1885, that Sec. 53 made 
no exception similar to that contained in Sec. 48 and that the judgment 
creditor could claim the sale of mortgaged property whether there was 
another house or not. 

Stavrinides relied on Sec. 48 of Law X. of 1885. 

The Court gave judgment as follows : — 

Judgment : In this case the judgment creditor applied that a house, 
which was the mulk immovable property of the judgment debtor and 
which had been previously mortgaged to another person by the judgment 
debtor, should be sold in satisfaction of his judgment. 

It was admitted that the house was the only house of the debtor, and 
he opposed the application upon this amongst other grounds, relying on 
the provisions of Sec. 48 of Law X., 1885. 

The judgment creditor contended that, as his application was under 
Sec. 58 of the Law, Sec. 48 did not apply, and that under Sec. 53 the 
Court was bound to order the sale. 

In our opinion the Law must be read as a whole, and the intention of 
the Legislature must be gathered from all the provisions contained in it. 
Sec. 53 cannot be read by itself. For example it is clear that no writ of 
sale of immovable property under that section could be granted, unless 
either the debtor consented or it appeared that he had no movable 
property (Sec. 22). 
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Now the mortgaged property is the immovable property of the debtor ; HUTCHIN- 
and Sec. 48 provides that, where immovable property to be sold consists ^ " ' 

in whole or in part of a house, there shall be left to or provided for the TYSER, J. 
debtor sufficient house accommodation. This proviso applies to all michablaki 
immovable property, and contains no exception of immovable property L. Tbianta- 
which has been mortgaged, and we do not think it at all likely that the phtllidbs 
Legislature meant to introduce such an exception by Sec. 53. Sec. 53 
provides a means of procedure for realising property which is mortgaged, 
but does not confer upon the creditor a right to take property which he 
could not take under Sec. 48. 

As the house is the only house of the debtor and no house accom- 
modation is left or provided for the debtor the application must be 
refused. 

It is unnecessary to consider the other points raised in the Court 
below. 
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[HUTCHINSON, C.J. and TYSER, J.] 



ELENI ANTONI STRATOUEA, 

V. 

TEOEaHI TAKOUMI. 



Plaintiff, 



HUTCHIN- 
SON, C.J. 

& 

TYSER, J. 

1905 



April 8 
Defendant, 



Marriage, legality of— Orthodox Greek-Christians Law, proof of — 

Question of fact. 

In an action for maintenance^ the Plaintiff claiming to he tlie wife of the 
Defendant^ the Defendant 'pleaded that hy the laws of the Orthodox Greek Church 
the marriage was illegal. Both Plaintiff and Defendant were members of tibe 
Orthodox Greek Church, 

Held : that the Court could not take judicial cognizance of the laws of the 
Orthodox Greek Church relating to the legality of inarriages and that they must 
le proved to tlie Court as facts. 

Appeal from the District Court of Famagusta. 

The Plaintiff claimed to be the wife of the Defendant and sued him 
for maintenance. 

The Defendant pleaded that the marriage was not legal as it had not 
been contracted with the leave of the Church Authorities. 1 

The facts were as follows : — 

The Defendant was engaged to marry the elder sister of the Plaintiff. 
They had c::changed words and had each sent a handkerchief to the 
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HUTCHIN- priest to be blessed, but had not been both present in Church, or 



SON C J 

i * ' exchanged rings, or had the special blessings usual in betrothals read. 

TYSBR^J. .^.jg ^ engaged the Defendant eloped with the Plaintiff. They 
Elbmi were married by a priest and lived together for five months. After that 
sA^oTOA ^^^ I^efendant deserted the PlaintiflF. 

^ *• There was conflicting evidence as to whether the Plaintiff was betrothed 
Yakoumi ^ ^^^ Defendant's sister, and as to whether a marriage was legal without 
a license. 

Myrianthi for the Appellant cited Armenopoulos, p. 48, Krassa 
p. 96. 

Michaelides for the Respondent: Plaintiff must prove marriage 
lawful. Question of fact. If question of Law Canon, 39., Pedalion. 

The Court gave judgment as follows : — 

Judgment : The Plaintiff in this case alleges that she is the wife of 
the Defendant and she seeks in this action to recover maintenance from 
him. 

The Defendant in his defence admits that he married the Defendant 
but pleads that the marriage was not legal, and says that in consequence 
of the illegality of the marriage he is not responsible for maintenance. 

The Plaintiff denied that the marriage was illegal. 

The Defendant raised other defences but this was the only point 

argued before this Court. 

The majority of the District Court (Mr. Makrides dissenting) found 

that the marriage was illegal — the learned President gave a written 

judgment which is in the following terms : — 

" Mr. Makrides, 0. J., is of opinion that the marriage between Plaintiff 
"and Defendant is a legal one and that the Defendant is liable to 
" contribute to the maintenance of the Plaintiff and would fix the amount 
" at 10«. a month from lOtli November, 1908. As regards this amount 
" the other membere of the Court agree if the marriage is valid, but we 
" think it is not vaUd and that this claim should be dismissed. We 
"hold that a license is an essential preliminary to the legality of a 
" subsequent marriage ceremony, unless one of the parties to the mar- 
" riage has afterwards obtained from the Bishop or other Ecclesiastical 
" Authority an approval of the marriage, such approval being obtained 
" after due enquiry into the circumstances. Such approval may or may 
" not be given, but until it is given the marriage is not a legal one. 

" Glaim dismissed. No costs,^^ 

The majority of the Court seems to have regarded the question as to 
what was necessary to make the marriage lawful according to the Canons 
of the Orthodox Church as a question of law, and after the hearing to 
have consulted the Bishop of Kyrenia as to what was the law of the 
Church in this matter and to have given their decision on that law as 
though it were a law of which the Court took judicial cognizance. 
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In this we thiok they were wrong. The Orthodox Greek Chuwh is HUTCHIN- 
not in any way a State Church in Cyprus nor is it regulated so far as & ' ' 

regards matters such as marriage by State laws. TYSER, J. 

The Greek Church of Cyprus although Autokephalous seems to rely b7bni 
largely on laws or canons in force in other branches of the Orthodox Antoni 
Greek Church of the origin of which we have small information, and Stbatouba 
which may perhaps be liable to changes of which the Court could have gkobghi 
no official information. The Court will not take judicial cognizance of Yakoumi 
such laws. The law must be proved in the Court as a fact. 

Therefore questions of the legality of a marriage between Orthodox 
Greek Christians must in our opinion be treated as questions of fact to 
be decided upon the evidence in each particular case, and we are further 
of opinion that the Court did wrong in consulting outside the Court an 
expert in the law however eminent. 

The evidence of such an expert would be highly valuable in deciding 
the question of fact as to whether or not the marriage was legal, but it 
must be given in Court and the witness must be submitted to cross- 
examination like any other witness. 

We have read through the evidence given before the Court below and 
we see nothing in that evidence which would justify a finding that the 
marriage ceremony which was performed by a Greek Orthodox priest 
was illegal. 

The grounds on which the Defendant contended that the marriage 
was illegal were : (1) there was no Bishop's license ; (2) that the Defen- 
dant was betrothed prior to the marriage to the sister of the Plaintiff. 

The evidence in our opinion does not show that the Defendant was 
betrothed to the sister nor does it prove that a Bishop's license is neces- 
sary to the validity of a»marriage. 

We find therefore as a fact that the marriage was lawful, allow the 
appeal, and give judgment for Plaintiff for 10*. a month from the 10th 
November, 1903, with costs of appeal and in the Court below. 

Appeal allotved. 
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[HUTCHINSON, C.J, and TYSER, J.] 



KING'S ADVOCATE, 

V. 

FIERI PETRIDES' HEIRS. 



Plaintiffs 
Defendants. 



Land Code, Aet. 31— Bina — Ebnib— Mutasabkip op Abazi-mibie, 
bights op. 

Held : that the Mutasarrif of Arazi-mirU is prohihited by Art. 31 of the Land 
Code from erecting dwelling houses on Arazi-miri^- although the same may not he 
attached to the soil^ and although they are capable of being removed whole. 

Appeal of one of the Defendants from an order of the District Court 
of Limassol. 

The order appealed against was to the following eflPect : — 

'* This Court doth order and adjudge that the Defendant Kleanthi do 
demolish the two buildings erected by him, without the permission of 
the proper officer of the Government, on Arazi-mirie land situate near 
Limassol, etc , etc., and belonging to the Defendants by inheritance from 
Fieri Fetrides, deceased." 

The facts were as follows : — 

The Defendant Kleanthi had erected on the Arazi-miri6 in question. 

(1) A hut which formerly stood on a building site in the town, similar 
to huts which had been built in Limassol since the earthquake. 

Qochans are not issued for such huts nor is Malie charged in respect 
of them. 

The hut was taken to pieces and removed in a cart from its* old site to 
the Defendants' field in 7 pieces. 

It was placed on the top of some beams on the ground and nailed to 
them. It had no foundations in the ground. The floor and walls were 
of wood. The roof was of tiles. It was 20 feet long by 11 feet wide 
and had two doors to it. A man could live in it or use it as a store. It 
was in fact occupied by the gardener. It could be moved about whole. 

(2) A shed formerly a building at the market. It was taken to pieces 
and carried in a cart to the Defendants' land. It was 20 feet to 30 feet 
long by 15 or 16 feet wide. It had a tiled roof and upright posts which 
were fixed in the ground with gypsum and small stones. It could be 
taken to pieces and removed. It could be used as a stable -if boarded 
and floored, and could be and was in fact used in its existing condition 
as a temporary shelter for animals. 

Artemis for the Appellant. 

The King's Advocate for the Respondent. 

The Chief Justice : The claim in this action is for an order on the 
Defendants to remove two buildings erected by them without permis- 
sion of the Government on Arazi-miri6 near Limassol. 
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The claim is founded on Art. 81 of the Land Code, which enacts that 
'* without the permission of the official new buildings cannot be erected 
on Arazi-miri^." The Appellant contends that neither the hut nor the 
shed is a "building" within the meaning of Art. 31. 

The word which is rendered " building " in Mr. Ongley's translation 
of Art. 31 is said in Redhouse's Dictionary to mean, "building, 
erection, structure." We have not been referred to any Authority 
as to whether it has any restricted meaning in Art. 31. But examples 
are given in the next article of buildings which may be put up with the 
consent of the Government, viz.: "chiftlik houses, mills, sheepfolds, 
sheds, stores, stables, straw-rooms and farmyards." 

By Arts. 9 and 68 the occupier of Arazi-mirie is bound to cultivate it, 
and if he lets it lie fallow for three years (now ten years) without valid 
excuse it " becomes the right of Tapu." 

These provisions of Arts. 9 and 31 and 68 are conditions on which 
the Government allows a man to occupy Arazi-miri6 : he is bound to 
cultivate it, and he is not to put on it anything of the nature of the 
erections mentioned in Arts. 31 and 32 without the consent of the 
Government. 

If he were to be at liberty to cover it with wooden huts and sheds like 
those which the Appellant has placed on this land he could not fulfil the 
obligation to cultivate it ; and if we were to decide that this hut and 
shed are not "buildings" there would be nothing to prevent him 
covering the land with similar erections. 

In my opinion therefore this hut and this shed are "buildings" of the 
kind contemplated in Art. 31, and this appeal should be dismissed. 

Tyser, J. : It was contended for the Appellant that the Turkish word 
" ebnie " used in Art. 31 of the Land Code, of which the singular is 
" bina " and which has been translated " buildings " in Ongley's transla- 
tion of the Land Code, means some form of permanent building attached 
to the soil. 

"Whether or no the buildings are permanent or not is to some extent 
dependent on the intention of the person who makes them and may be 
gathered from, amongst other things, the nature of the buildings, the use 
to which the owner puts them and the conduct of the owner. 

In this case it appears that the hut is occupied by the gardener and 
the shed is used as a stable. The Appellant contended that he has a 
right to keep them permanently on his land, and there is no suggestion 
that he contemplates their removal within any limited time. The 
inference I should draw is that the Appellant intends the buildings to 
be permanent. There is nothing in the nature of the buildings which 
would make it impossible to keep them for a period of indefinite length, 
therefore they must be considered as permanent buildings. It is un- 
necessary therefore to consider what would be the consequence if the 
buildings were not permanent. 
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As for the argament that the Tarkish word '* bina ** means a building 
which is attached to the soil. From the Dictionary of 8h. Sami it 
appears that ^^ bina '* means a building whether of stone or wood and 
may be used to denote the hull of a ship. 

There is nothing therefore in the argument for the Appellant to 
induce the Court to say that the buildings in question are not such as 
would be considered ebnie (buildings) within Art. 31 of the Land Code 
and I am of opinion that they are '' ebnie." 

The rights of the Appellant are limited to those rights which are 
conferred upon the Mutasarrifs of Arazi-miri6 by the Land Code. 

The principle is expressed by Khalis Eshref in his commentary on the 
Land Code (Art. 521 of the Commentary) in the following way : — 

" New buildings cannot be erected on Arazi-miri6 without permission 
because Arazi-miri6 in the hands of the Mutasarrif is looked upon as 
land let, and by Art. 426 of the Mejell6, a person who is entitled to a 
fixed benefit under a contract of hire, cannot take a benefit from the 
thing hired which is in excess of the benefit for which the agreement 
was made." 

The rights of the Mutasarrif are stated in Chapter I., Arts. 8-35 of 
the Land Code. 

By Art. 31 there is an express provision that buildings shall not be 
erected anew without leave. 

The Appellant has newly erected buildings without leave, and thereby 
exceeded the rights given to him by the law. 

If the Appellant were right in his contention that any Mutasarrif 
of Arazi-miri6 could turn his land into sites for dwelling houses whenever 
he chose, it would be contrary to the whole intention of the Land Code. 
For these reasons the order of the District Court that they should be 
demolished or pulled down is correct. 

Appeal dismissed tvith costs. 
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[HUTCHINSON, C.J. AND TYSER, J.] 

GIANKO GEOKGIADES and another, 

V, 

GHALIB MEHMED and others, 



HUTCHIN- 
SON, C..J. 

Plaintiffs^ TYSER, J. 

1905 



Defendants. 



Jan. 13 



Right op sub-lessee against lessee— Lease pobpeited— Measube of 

DAMAGES. 

The Plaintiffs stib-lessees of a Chiftlikfrom the Defendants lohowere themselves 
iuh-lessees from one G. who held the property under a lease^ were ejected by reason 
of breaches of covenant in the original lease committed by O. 

Before the Plaiiitiffs were ejected they had incurred expenses in and about the 
cultivation of the Chiftlik^ some of the expenses being incurred before and some 
after they had notice of breaches of covenant committed by the original lessor. 

The Plaintiffs without communicating with the Defendants defended the action 
in ejectment and were ordered to pay the costs. 

The documents undei' lohich the Plaintiffs acquired their iiderest loere inform 
assignments and tlere was no covenant for quiet enjoyment. 

Held : tJiat the oifdy damage the Plaintiffs could recover would be any rent 
paid in advatice and that they could not recover the expenses of cultivation or the 
costs of the action in ejectment. 

Appeal from the District Court of Nicosia. 

The action was to recover damages falling on the PlaintiflFs by reason 
of the breach and cancellation of certain contracts under which the 
Defendants leased to the PlaintiflFs properties belonging to the Athalassa 
Chiftlik. 

The Defendants held the property in question under an agreement 
expiring on the 30th September, 1904, from one Gooding, who had 
himself taken a lease of the Athalassa Chiftlik from the Eastern Colonial 
Association on the 23rd November 1901. 

. By various agreements in October or November 1902, the Defendants 
assigned their interest in the properties in question to the Plaintiffs, and 
the Plaintiffs went into possession. 

These agreements were in form assignments of the sub-leases of the 
Defendants but were treated both by the PlaintiflFs and Defendants as 
sub-leases. 

In December 1902, the Government bought the Athalassa Chiftlik 
from the Eastern Colonial Association. 

Prior to the date of the agreement between the PlaintiflFs and 
Defendants, Gooding had been guilty of breaches of covenants to pay 
rent and to take proper care of the trees on the Chiftlik, and on the 
31st October 1902, the Eastern Colonial Association gave him notice to 
quit. 

^ After PlaintiflFs had been in possession about 35 days the Government 
gave them notice to stop work on the land. 

On 3rd March 1903, the Government brought an action to turn out 
of the Chiftlik the PlaintiflFs and other sub-tenants holding under 
^Gooding. The PlaintiflFs defended the action. 

H 
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HUTCHIN- The Court gave judgment for the Government, and the Plaintiflfs 

^ * ' (in this action) were ordered to pay cost. 
TYSEB, J. The damages claimed by the Plaintiffs from the Defendants as shewn 
Gi^Ko ^^ ^^® endorsement on the writ consisted of — 
Geobgiadbs (1) Various sums expended by the PlaintiflGs in and about the cultiva- 
^ ^- tion of the Chiftlik. 

M^EHM^ (2) Loss of use of the lands of the Chif tUk. 

(3) The costs in the action of ejectment. 

(4) Expenses incurred in preserving and carting away the property 
of the Plaintiffs after the judgment in ejectment. 
The District Court dismissed the action. 
The questions for decision were as follows : — 

(1) Were the Plaintiffs entitled to recover from the Defendants from 
whom they took the sub-lease of the Chiftlik the damages caused to them 
by the ejectment ? 

(2) Are the damages indorsed on the writ such damages as can be 
recovered ? 

Pascal for the Appellant. 

The Khig^s Advocate for the Respondent. There are no covenants. 

Judgment : The Court after stating the facts proceeded as follows : — 

It is to be noticed that in form the contracts sued on are assignments 
and not sub-leases. As however both Plaintiffs and Defendants have 
treated the documents as sub-leases, presumably it was the intention of 
both parties that these should be sub-leases and not assignments, and the 
documents although they do not carry out the intention of the parties 
must be treated as sub-leases. It may be a question whether an 
assignment of a lease is allowed by Turkish law. 

Dealing with the documents as sub-leases are the lessees (Defendants) 
liable for the forfeiture of the lease ? 

It is probable that under Art. 514 of the Mejelle the sub-lessee, when 
it appeared that the term of his lessor was liable to forfeiture at the time 
of and prior to the date of the sub-lease, would have an option to rescind 
the sub-lease. 

In this case for example about 33 days after the contract the Mudir 
seems to have come and stopped the Plaintiffs from working according 
to the evidence of Joanni Achillea. The Plaintiffs must then have had 
notice of the claim of the Government to eject the original lessor and 
might then have thrown up the sub-lease. 

The Plaintiffs apparently decided not to throw up the lease, and when 
an action of ejectment was brought by the Government, they denied 
that Gooding had forfeited his lease, and contended that, even if he had, 
they as sub-lessees were entitled to continue in possession. 

There seems to have been no communication between the Plaintiffs 
and Defendants as to what course should be adopted. The Plaintiffs 
seem to have opposed the action of the Government of their own motion 
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and to have remained in the Cliiftlik and to have expended money in HUTCHIN- 

SON J 
cultivation on their own respousibiUty. ^ * ' 

It does not seem to us that the Defendants can be made liable for the TrSER, J. 
expenses of cultivation or for costs of the suit, incurred after the notice QiTiJ^o 
given by the Government. Georgiadbs 

Nor are the Plaintiffs in any better position as reo^ards the expenses ^• 

incurred before that notice, because they elected to stay on in the Chiftlik Mehmed 

and to treat the expenses as their own expenditure in the property held 

by them under lease. 

They cannot now turn round on the Defendants and say that they 
find they were wrong in the course they adopted and that they now claim 
their expenses from the Defendants. 

Moreover there is no evidence to show how much, if any, of the 
expenses were incurred before the Plaintiffs were warned by the Govern- 
ment. Even if the Plaintiffs had elected to throw up their sub-lease at 
the time when they had notice of the forfeiture of Gooding's lease, as it 
is not contended that there was any fraud or misrepresentation on the 
part of the Defendants, the Plaintiffs could not recover the expenses 
incurred in cultivation. The only damage they could recover would be 
any rent paid in advance with interest thereon. 

That is the only damage allowed by the law. There is no authority 
for allowing such damages as are here claimed because it turns out that 
the title of an innocent lessor is imperfect or that the sub-lease is brought 
to an end without his fault. 

The appeal mttst he dismissed. 
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[HUTCHINSON, C.J. AND PARKER, ACTING J.] 



ABDULLAH HUSSEIN, 



V, 



Plaintiffs 
Defendant, 



SELIM DILAVER, 

Ex-PARTE RATIB EFFENDI IRIKZABE. 

Judgment debt— Execution against Arazi-Mirie of deceased debtor — - 
Law of 15 Sheval 1288, Sec. 1— Law 9 of 1896, Sec. 8. 

D., who teas indebted to 72., died^ leaving S. his heii\ A. obtained a judgment 
for debt against S, and in execution of his judgment got an order for sale of 
Arazi-Mirie which was registered in B's name. B, then sued the heirs of J9., 
and got judgment fo)* the ammmt of B^s debt to him^ and applied to gtay the order 
for sale. 

Held : that R. was entitled to prioi'ity. 

Appeal by Ratib Effendi against an order of the District Court of 
Papho. 

The Plaintiff Abdullah Hussein obtained a judgment against the 
Defendant Selim Dilaver before the Village Judge of Papho for a small 
sum on the 31st January 1903. In May 1903, he took steps to enforce 
his judgment against certain Arazi-Mirie which fell to the Defendant's 
share on the death of his father Dilaver ; and on the 1st July 1903, he 
obtained an order for sale of the Defendant's interest in that property in 
satisfaction of the judgment. 

Dilaver owed Ratib a sum of money which was secured by mortgage 
of some other property. In April 1903, Ratib procured the sale of the 
mortgaged property ; but the proceeds were not enough to satisfy his 
mortgage, and on the 6th December 1903, he applied to the District 
Court for and obtained a temporary order to stay the sale under the order 
of the Ist July. On the 16th December he obtained judgment in an 
action which he had brought against Selim and the other heirs of Dilaver 
for the payment of £36 4*. 2cp, (the balance of his mortgage debt) 
from the estate of Dilaver. 

Upon the hearing of his application to confirm the temporary order 
for stay of the sale the District Court dismissed the application and 
discharged the temporary order. 

Ratib appealed. 

G. Chacalli for the Appellant. 

Pascal Gonstantinides for the Plaintiff. 

Ghacnlli : The Defendant inherited the land subject to the payment of 
his father's debt ; and the Plaintiff is not entitled to have it sold, except 
subject to the payment of Dilaver's debt. Law of 15 Sheval 1288, 
Sec. 1 ; Law 9 of 1896, Sec. 8. 

Pascal : My client obtained judgment in January 1903, and in May 
1903, he procured the registration of the property in the Defendant's 
name, and in August he obtained the order for sale. Ratib took no 
steps until we had incurred all the expense, and then, he applied to stop 
the sale. 
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Judgment : The Court stated the facts and proceeded : 
The reason given by the District Court for its decision is that " as 
between two persons whose equities are otherwise equal the more diligent 
person is to be preferred." That was a principle which the English 
Judges in the "Equity" Courts applied as between persons who had 
only "equitable" rights and no "legal" rights. It would not in 
England have had any application to the case of a litigant who had a 
"legal" right. And here Ratib had a legal right to have Dilaver's 
property appUed in payment of Dilaver's debt to Ratib. 

With regard to the costs we do not see that Ratib has been guilty of 
anything which disentitles him to them. The right form of order for 
us to make will, we think, be that the sale proceed and that the proceeds 
be applied in paying in the following order of priority, (1) the costs of 
sale, (2) the Plaintiff's costs of obtaining the registration in the 
Defendant's name and of procuring the order for sale, (3) Ratib's debt 
and his costs of this application and appeal, (4) the Plaintiff's debt and 
costs. 
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[HUTCHINSON, C.J. AND TYSER J.] 



HAJI HAFUZ ZIAI EFFENDI (Qadi op Nicosia), Plaintiff, hutchin- 

SON, C.J. 
i'. & 

MEHMED NIDAYI EFFENDI HAJI OSMAN, Defendant, ^^f^os"^' 

Power op attorney— Construction— Authority to buy— Authority ApriTli 
TO borrow — Special power— General power— Universal power. 

The Defendant gave a document to H. Y. apjminthig him his irrevocable vehyl 
to recover claims, instittUe proceedings, buy property aiid sell and exchange, and 
generally to deal loith and dispose of any of his affairs in Cyprus, and giving him 
full liberty to act in all matters according to his discretion in the Defendatit's 
name. 

The Qadl of Mcosia lent money to H. Y. and took a bond from him for the 
amoxint lent, such bond being made out in the name of the Defendant. 

Held : that the document under which H, Y. ims appointed did not authorise 
him to borrow money or give tlie bond in name of the Defendant and that the 
Defendant was not liable. 

This was an appeal from the District Court of Nicosia. 

The action was originally brought in the name of "Qadi Hussein 
Effendi, Director of the Ottoman Orphans' Trust Fund, on behalf of the 
infant children of Ezder HaHl, Hava Daoud and others." 

Qadi Hussein died and the present Plaintiff having succeeded to the 
office of Qadi was substituted for him as Plaintiff. 

The Defendant, who resided abroad, appointed Haji Yussuf Effendi, 
his agent, under a document which was in the following terms : — 

" I have appointed my uncle Haji Yussuf Effendi bin Haji Hassan 
"Agha to be my irrevocable vekyl (under the Sher' law) and my 
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HttTCHtK- « general agent for the purpose of recovering any claim I have in the 

j^ * * " Island of Cyprus against individuals either due on a bond or otherwise 

T YSER, J. " and in case of need to institute proceedings and to be a party to such 

HAjrHAFuz " pr^^ceedings and to appear on appeal and to defend such appeal and in 

ZiAi Kpf. " case of need to appoint another vekyl, to buy property in ray name 

^' " and if he thinks fit to sell, exchange and generally to dispose of any of 

NiDAYi Efp. " iny affairs I have in Cyprus and I give him full power to act in all 

Haji Osman « matters according to his discretion in my name," 

Dated 30th March, 1901. 

(Signed) Mehmed Nidayi Haji Osman, 
Resident of St. Sophia quarter of Nicosia. 
Haji Yussuf obtained an advance of money from the Ottoman Orphans' 
Trust Fund and gave a bond which after enumerating the trust estates 
out of which the funds were advanced proceeded as follows : — 

" I have received as a vekyl of Mehmed Nidayi Effendi bin Haji 
" Osman Effendi of Nicosia from the officer in charge of the Orphans' 
" Estate the sum of £88 out of the funds belonging to the estates above 
" enumerated for one year from the date hereof interest being payable 
" thereon with the help of God at the expiration of that time should the 
"stiid amount not be paid and any htigation before the Government be 
*' taken not only we shall pay all costs thereby incurred but interest at the 
**rate of 10% until the date of final payment shall be paid by us. One 
" house situated in St. Sophia quarter, Nicosia, Reg. No. 12,338, bounded 
" by road, Mehmed Izzet Effendi, two sides Nidayi and co-shares ; and 
" again another house in Abdi Chaoush quarter, Nicosia, Reg. No. 12,337 
"bounded by road, Ahmed Izzet Effendi, Ayshe Hanoum, road, Fatma 
" Miilla and M. Izzet Eff. 6/18th of which belong to Nidayi Effendi, and 
*' again another house in Abdi Chaoush quarter, Nicosia, B,eg. No. 13,269 
"bounded by two sides road, Ahmed Izzet Effendi, Ayshe Hanoum, road, 
" Fatma Mulla and M. Izzet Effendi the interest of Nidayi 6/1 8th, I have 
" mortgaged all these by Vekyalet Devrieh and having thereby appointed 
" Mehmed Nazim Effendi, clerk of Nicosia Sheri Court, to be vekyl with 
" the authority in the event of its not being possible to pay the debt at 
" the expiration of the time above appointed and to release the mortgage, 
"to sell by public auction the mortgaged property and out of the 
" proceeds to pay the said debt and to hand to me any balance there may 
" be and should there be any balance in respect of the debt it is our 
"condition I shall be responsible to make good any deficiency. In 
" testimony whereof I have given this sened to the officer in charge of 
" the Orphans' Estate." 

(Signed) Vekyl of Mehmed Nidayi, 
18th January, 1902. Haji Yussuf Haji Hassan. 

" I guarantee to pay the amount stated in the above sened until the 
" date of final payment." 

18th January, 1902. (Signed) Haji Yussuf Haji Hassan. 
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There was no evidence that the Defendant ever received any of the ^^^^^^^" 
money or any benefit therefrom. ^ 

Haji Yussuf died before action brought. TYSBR, J. 

The Plaintiff claimed to recover the money due under the bond from haji^'hapuz 
the Defendant. Ziai Efp. 

The Defendant denied the bond. The District Court gave judgment j^E^ifED 
for the Plaintiff. Nidati Efp. 

Sevasly and Theophani for the Appellant. Haji Osman 

Kyrialcides for the Kespondent. 

Sevasly : No authority to borrow. 

KyriaMdes : The power gives agent authority to act in all matters as 
he likes. It is a general power. 

Judgment : The Chief Justice : When a question arises on a 
power of attorney whether the parties intended that the donee of the 
power should be able to do some particular act under the power, if the 
intention cannot be plainly gathered from the document, certain rules 
of construction have been established. One of those rules is that wide 
and general words ought to be construed with reference to the geneml 
objects for which the power was given, unless a contrary intention appears. 

Here the wide general words at the end of the power, "I give him 
full liberty to act in all matters according to his discretion in my name," 
must be limited in accordance with that rule ; the parties cannot have 
meant that Haji Yussuf should have power to bind Mehmed Nidayi by 
any act whatsoever, but only by any act done or purporting to be done 
for the purpose of carrying out the objects for which the power is 
expressed to be given. To carry out those objects it was not necessary 
to borrow money. And no express power to borrow is given. Therefore 
Haji Yussuf was not empowered by this document to borrow money. 

The appeal should therefore be allowed and the judgment of the 
District Court set aside and the action dismissed, with costs in both 
Courts. 

Tyser, J. : I am of the same opinion. 

It is clear that none of the specific powers expressed in the document 
give authority to borrow. An authority to buy does not give ah implied 
authority to borrow the purchase money. 

The general powers at the end of the document must be read in 
subordination to the particular subject matter of the authority given, and, 
must be construed and limited accordingly. 

The particular subject matter of the document appointing Haji 
Yussuf as vekyl is to recover debts and buy and sell property, and the 
general powers must be construed as limited to acts necessary for those 
purposes. 

The borrowing of money is not necessary for any of them and 
therefore is not included in the general powers. 

There seemed to be some confusion in the use of the term " general 
authority " or " general power of attorney." 
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HOTCHIN- An authority may be either special or general. The terms are used in 

^ * ' a variety of senses. The true distinction (as generally recognised) 

JYSER, J. between a general and a special agent is this ; a general agency does not 

HAjrHAFuz i^P^^*' ^^ unqualified authority, but that which is derived from a 

ZiAi Eff. multitude of instances, or in the general course of an employment or 

Mehmed ^"siness ; whereas a special agency is confined to an individual transac- 

NiDATi Eff. tion. 

Haji Osman General agents are however to be carefully distinguished from 
universal agents, that is, from agents, who may be appointed to do all 
the acts, which the principal can personally do, and which he may 
lawfully delegate the power to another to do. Such an universal agency 
may potentially exist but it must be of the very rarest occurrence. It 
would make the agent complete disposer of all the rights and property of 
the principal. The Court will not from any general expressions, 
however broad infer the existence of any such universal agency. (See 
Story on Agency, Sees. 17, 18, 19, 21.) 
The question to be decided is what is the intention of the parties. 
The Plaintiff in effect contends that Haji Yussuf was made universal 
agent for the Defendant. 

In my opinion the document under which he was appointed does not 
confer such authority. 
Appeal allowed with costs. 
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[HUTCHINSON, C.J. and PARKER, Acting J.] 
PANAGI LOIZO, Plaintiff, 

V. 

PAPA CHRISTODOULO P. PHILIPPOU, Defendant. 
Ex-PARTE HAJI ECONOMO lANNE. 



Arazi-Mibib — Possession fob ten yeabs without begistbation — 
Abandonment op bight to be begistebed— Eppeot of begistbation 
OP judgment — Law 8 op 1894, Sec. 9. 

C. was inpossessim of Arazi-MirU without regiitration for more than 10 years 
hefm'e 1889; in 1889 he sold it to II., who then took possession and continued in 
possession toithout being registered. In 1897 X., Jiaving a judgment for money 
against C, registered the judgment and deposited a memorandum which covered 
this property, and in 1898 he applied for and in 1900 obtained from the Court 
an order for the property to he registered in C's name and sold in execution of 
L.'s judgment : 

Held : tliat the registration of L's judgment did not pi'event time running in 
farour of II., and that the registration in C's name was wrongful. 

Appeal by the Plaintiff from an order of the District Court of Papho 
made on the application of Haji Economo, setting aside an order for 
registration af Arazi-Mirie in the name of the Defendant and for sale of 
it in execution of the Plaintiff's judgment against the Defendant. 
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For 10 years before and up to 1889 the Defendant was in possession 
of the land, without registration ; in August 1889, he sold it to Haji 
Economo, who then took possession and remained in possession, without 
registration, until the date of the application upon which this order was 
made. 

In 1896 the Plaintiff obtained judgment against the Defendant for 
£20, and in March 1897, he registered his judgment in the Land 
Registry Office and deposited a memorandum which included this and other 
property. In September 1897, he applied to the Land Registry Office to 
have the land registered in the Defendant's name ; the apphcation was 
refused ; in 1898 he appealed to the District Court against the refusal ; 
and in 1900 that Court, in reliance on the Defendant's sworn statement 
that he had been in possession of it for about 22 years immediately 
before that date, ordered the land to be registered in the Defendant's 
name and to be sold in satisfaction of the Plaintiff's judgment. 

Haji Economo then applied to the District Court for an order to 
exempt the land from the sale and to set aside the registration in the 
Defendant's name ; and the District Court made the order, disbelieving 
the Defendant's statement as to his 22 years possession and finding that 
Haji Economo had had undisputed possession for more than 10 years. 

The Plaintiff appealed. 

Pascal Gonstantinides for the Appellant. 

Artemis for Haji Economo. 

Pascal relied on the case of Yeronymos Michail v, Haralampo 
Andoniou, 2 C.L.R., 145, and argued that the registration of his 
judgment in March 1897, prevented time running in favour of Haji 
Economo ; Haji Economo's possession began in August 1889, so that his 
10 years were not complete untill August 1899; "whereas" he said, 
"when the Appelant deposited his memorandum in 1897 the Defendant 
was the owner of the land, having had possession of it for more than 10 
years prior to August 1889 ; and the effect of the memorandum was 
therefore to render the land answerable for the Appellant's judgment 
debt." 

Judgment: After stating the facts and the arguments the Court 
continued : — 

In the case of Yeronymos v. Haralampo the Defendant was the 
registered owner of the land ; in other respects the circumstances were 
similar to those of the present case, and the decision went on the terms 
of Sec. 13 and 14 of Law 10 of 1885, which however were repealed by 
Law 8 of 1894, and do not apply to this case. In consequence of Law 9 
of 1896, the Court could not order the sale of this land until it was 
registered in the Defendant's name ; and the Plaintiff accordingly had 
to apply to have it so registered. 

At the date when this application was first made to the Land Registry 
Office the Defendant had been out of possession for 8 years. Had he 
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then a right to be roistered as owner in respect of his previous 
possession ? That depends on Art. 78 of the Land Law, which enacts 
that if a person has possessed and cultivated Arazi-Mirie for 10 years 
without interruption the land cannot be looked on as Mahlul but a new 
Tapu sened shall be given to him. In 1889 he apparently had a right 
under this section to have himself registered if he asked for it. But he 
never asked for it ; on the contrary he abandoned his right and gave up 
possession of the land to Haji Economo. In our opinion he could not 
after that claim to be registered. We think therefore that the decision 
of the District Court was right. The judgment of the District Court 
should be amended by adding after the words " adjudge that " the words 
** subject to the production of a kochan for the said three-fourths by the 
Defendant " ; in other respects it should be confirmed. 
Judgment varied. 
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[HUTCHINSON, C.J. AND PARKER, Acting J.] 
KLEANTHES ALEXANDROU, Plaintiff, 

V, 

HAJI THEODOSSI KAKOIANNE, Defendant. 

Sale op fruit-trees : whether the fruit then on the trees is 

INCLUDED— MeJELLE, 233. 

Caroh-trees were told by order of the Court in execution of a jud^me)U a fid tcere 
bought by II. The order did not mention the fruit, but the frnit was tiearly ripe 
at the time of tlie sale ; the auctioneer at tlie sale specially refered to it as being 
ificluded in the sale ; and tJie pui'cliaser thougJU titat the sale included the fruit, 
and he gathered ths fruit a fortnight afterwards. 
Held : tluit H. was entitled to tht fruit. 

An order of the District Court was made, in an action in which the 
present Plaintiff was Defendant, for sale of certain land and ** carob- 
trees " in execution of a judgment against the present Plaintiff. The 
sale took place by auction in August 1899, and the trees wei-e bought at 
the auction by the present Defendant. Neither the order for sale nor 
the sale bill specially mentioned the fruit ; but the auctioneer at the sale 
specially referred to the fruit as being included in the sale ; and the 
Court came to the conclusion that the auctioneer intended and the 
purchaser believed that the fruit was included. The fruit was nearly ripe 
at the time of the sale ; and about a fortnight afterwards the purchaser 
gathered it. 

The Plaintiff brought this action against the purchaser in January 
1903, claiming that the fruit was not included in the sale and claiming 
the value of it from the Defendant. 

The first ground of defence was that the Defendant was entitled to 
gather the carobs by virtue of a custom prevailing in the District ; but 
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the District Court found that no such custom had been proved. There HUTCHIN- 

were two other issues of fact settled : (1) was the fruit expressly men- SON, C.J. 

tioned by the auctioneer at the time of sale ? and (2) was the Plaintiff PARKER, 

present at the sale and did he hear the auctioneer expressly include the Acting J. 

fruit ? The District Court answered these questions in the affirmative klbanthbs 

and held that the Plaintiff, having raised no objection at the time, alexan- 

impliedly consented ; and they dismissed the action. ^^^^ 

The Plaintiff appealed. Haji 

Theodossi 
Neopfolemos Pascal for the Appellant. Kakoianne 

/. Kyriakides for the Defendant. 

N. Pascal : Article 233 of the Mejelle enacts that there are not 
included in a sale, unless expressly mentioned, things which are not sold 
with the thing sold as being by use and custom necessary parts of it ; 
and it gives as an example fruit on the sale of a tree, and says that the 
fruit is not deemed to be included unless expressly mentioned in the 
bargain. This sale was made in pursuance of an order, which did not 
direct the fruit to be sold ; neither did the sale bill mention the fruit ; 
the auctioneer had no power to sell the fruit. 

/. KyriMdes : The finding of the District Court is that we bought 
the fruit ; and, even if the sale was invalid, it has not been set aside. 

Judgment : We think that the decision of the District Court ought to 
be upheld on the ground that it was expressly stated by the auctioneer 
at the sale that the fruit was included ; he intended to include it and 
the Defendant intended to buy it, and it was in fact bought by the 
Defendant. It is true that neither the order for sale of the trees nor the 
sale bill expressly mentions the fruit. That might have been a good 
ground for an application to set the sale aside. But no such application 
was made ; the sale did in fact include the fruit, and it has not been set 
aside ; and therefore it is valid. 

We do not think it is necessary that the '* express mention " of the fruit 
need be made in the sale bill. The term "trees" leaves it doubtful 
whether the fruit is included or not, especially if the fruit were unripe 
or unformed ; according to the rule in some countries the presumption 
would be that the fruit was always included ; according to the Mejell6 
the presumption in Cyprus is the other way ; but the presumption can 
be rebutted by a verbal statement. 

We suggested during the argument that Art. 233 of the Mejell6 was 
intended to give a rule for ascertaining the intention of the parties to an 
ordinary agreement for sale by private contract and is not applicable to 
a sale by order of Court in execution of a judgment. It is most unlikely 
that the Court, having power to order sale of the debtor's trees with 
their fruit, should intentionally exclude the fruit from the sale. But 
however that may be we think that in the present case the sale that took 
place included the fruit and it is. too late now to set it aside. 

Appeal dismissed tvith costs. 



Digitized by 



Google 



108 



HUTCHIN- 
SON, CJ. 

& 
PARKER, 
Acting J. 

1?04 



[HUTCHINSON, CJ. AND PARKER, ACTING J.] 

MUZAFFER BEY and others, Plaintiffs, 

* 

W. COLLET AND M. IRFAN EFFENDI, Defendants, 

Vaqf — Mahlul — Length of possession necessary to bar claim of 
Delegates op Evqaf— "Excuse"— Mejelle, 1660, -1661— Laws 4 of 1886 

AND 5 OF 1887. 

T, ivat regUtered in the Malie hooks at owner of a Chiftlik, nhich was a mazhuta 
ijaretein taqf ; he died in 1861 leatitig sercral Jieirs, two of wJwm died out of 
Cyprujt, iHtliA)ut leaving Itsirs^ in 1862 and 1871 respecticely. The Delegates of 
Ecqaf did not become aware of the deaths of t1i4 two h^irs until 1897, when they 
claimed the shares of those two as maJdul. The Plaintiffs^ who were the other 
heirs of T.^ were in possession of those shares from 1873 until the commencement 
of this action in 1902. 

Held : that the claim of the Delegates^ not having been brought ivithin 15 years 
after their right accnied^ was barred. 

This was an appeal by the Defendants from a judgment of the District 
Court of Papho dated 1st May 1903, by which they were restrained from 
interfering with certain shares in Poli Chiftlik. 

The Chiftlik is a mazbuta vaqf of the ijaretein class. It was 
registered in the Malie books in 1856 as belonging to Tahsin Bey. 
Tahsin Bey died at Constantinople about 1861 ; one of his heirs, Shevket, 
died without issue about 1862, and another of them, Ahmed, died without 
issue in 1871. The Plaintiffs are some of Tahsin Bey's heirs; the 
Defendants are the Delegates of Evqaf and claim as mahlul the shares of 
Shefket and Ahmed, which are the shares in question in this action. 

Besides some issues of fact which are not material to this report the 
following questions were raised. 

The Plaintiffs claimed that they had acquired a right to be registered 
as owners of the shares of Shevket and Ahmed by possession for more 
than 15 years ; and it was proved that they had been in undisputed 
possession of those shares since 1873. The Defendants replied (1) that 
the possession which would bar their claim to the property as mahlul 
was not 15 but 86 years, and (2) that, even if it was 15 years, the time 
did not begin to run against them untill 1897, because Shevket and 
Ahmed had died out of Cyprus and the Defendants did not know of 
their deaths until 1897. 

The majority of the District Court held (1) that the period allowed by 
law for enforcing by accion a claim such as that of the Defendants is 1 5 
years ; and (2) that the Defendants' ignorance of their rights was no 
excuse. The President differred from the other Judges on the 2nd point 
and held that the ignorance which is no excuse is ignorance of circum- 
stances which ought to be within one's knowledge, or which due diligence 
would have brought within one's knowledge, and that the Defendants 
did not know and were not bound to know of the deaths of Shevket and 
Ahmed until 1897, and that time did not begin to run against them 
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until 1897. Judgment was given for the Plaintiff in accordance with HUTCHIN- 
the opinion of the majority of the Court. ^ * * 

The Defendants appealed. PABKEB, 

The King's Advocate {A. Kyriahides and Sevasly with him), for the -^^^inq J. 
Defendants. Muzaffbe 

Pascal Constantinides and Artemis for the Plaintiffs. ^^^ 

The Chief Justice after stating the facts, proceeded as follows : — ^^ Collet 
Judgmmit : The answer to the first question is, in my opinion, 15 and M. 
years. It depends on Sec. 1660 and 1661 of the Mejelle, which enaot that ^^^^ ^^^' 
actions for the "tassaruf " (i,e.^ possession), by ijaretein or muqataa in 
respect of immovable vaqf property are not heard after 15 years ; and 
that actions of the Muteveli, or of the people who receive salary and 
food from the vaqf, in respect of the corpus of vaqf property, are heard 
up to 36 years. That is, where a man claims the possession of property 
which both he and the other party admit to be vaqf, his action is heard 
up to 15 years ; but where he claims vaqf property as trustee (Muteveli), 
or as beneficiary, from a person who denies that it is vaqf, his action is 
heard up to 36 years. The claim of these Defendants belongs to the 
first of these classes. 

The answer to the second question was, I think, corectly given by 
the majority of the District Court. Sec. 1663 of the Mejelle states 
certain " excuses " which prevent time running ; it calls them " the 
excuses allowed by the Sher' law ; such as " — and then it gives four 
examples. 

The same language exactly is used in Sec. 20 of the Land Code. The 
four excuses mentioned seem to be only examples. I should want some 
authority however to show that ignorance is " one of the excuses allowed 
by the Slier' law " ; and on the other hand it is expressly stated in Omer 
Hilmi's Commentary on the Evqaf Laws, Sec. 444, that ignorance is 
not an excuse. 

As a matter of Law I must hold that, under the Mejelle, mere 
ignorance of his rights (at all events where it was not caused by the 
fraud or false statement of the other side), is not an excuse to a claimant, 
xiiid as a matter of fact I think it is not proved here that the Plaintiffs 
might not with reasonable care and diligence have learnt of the deaths 
of Ahmed and Shevket many yeai'S before 1897. 

It was also argued for the Defendants that the excuse of " being in a 
foreign country " applies whether it is the claimant or the person against 
whom he might claim who is abroad, and that, as the heirs of Tahsin 
Bey have always lived out of Cyprus, the time of their absence, does not 
count. Our English translations of the Mejelle certainly seem to imply 
that it is an excuse only when it is the claimant who is absent ; and the 
Greek translation (Nicolaides) is, '' if the Plaintiff is under age or of 
unsound mind or in a distant city." In the absence of any authority 
on the point I should hold that, under the Turkish law, absence is only 
an excuse when it is the absence of the claimant. 
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In my opiuion however the answer to this question does not depend on 
the Turkish law but on the Immovable Property Limitation Laws, 4 of 
1886 and 5 of 1887. I think that these Ijaws apply to all actions for 
recovery of immovable property of every kind ; and under them, if the 
Defendants were suing the Plaintiffs for the 2/30th shares in dispute, 
and the latter were to prove undisputed adverse possession for 15 years, 
the action would not be maintainable ; for under those Laws time b^ins 
to run when the right to bring the action accrues, unless the claimant is 
under one of the disabilities mentioned therein ; and ignorance is not one 
of the disabilities ; and absence from Cyprus is only a disability when it 
is the claimant who is absent. 

Parker, Acting J., concurred. 

Appeal dismissed. 
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- [HUTCHINSON, C.J. and TYSBR, J.] 
GREaORI HAJI LAMBRO, 



v: 



W. REES BAVIES AS KING'S ADVOCATE, 



Plaintiffs 
DefeManL 



Antiquities, what are— Buried tbbasurb— Government, rights op — 
Finder, biohts of— Land ownebs, biohts of— Land Code, Art. 107 — 
Shb»* Law — Antiquities Law (20 Safer 1291)— Action against Govern- 
ment — Title of Defendant — Cyprus Courts of Justice Order, 1882, 
Sec 44— Onus pbobandi. 

The Police seized tome antiquities and took them from the hoitse of the Plaintiff. 

The PlaifUiff had hovght the antiguWes from persons who had found them^ some 
in land ow-ned by the Bishop of Kyrenia^ and some under the foundation of a house, 

Tlie finders luid no license to search for antiquities and gave n(t notice to the 
authorities of tlieir having found the things. 

The Plaintiff brought an action against the Government to recm'er the antiquities. 

Held : that neither the finders nor the Plaintiff were entitled to the antiquities 
or any share in them. 

In an action against the Government under Sec. 44 the proper title of tlie 
Defendant is *' The Kind's Advocate.*^ 

No action for damages for wrong done will lie against the Goverivment under 
that section. 

Antiquities taken by the Government out of the possession of any person mu*t 
be ass^tmed to have been rightfully in the possesion of that person at the time they 
were taken. 

These were cross-appeals from the judgment of the District Court of 
Nicosia. 

The action was brought under Sec. 44 of the Cyprus Courts of Justice 
Order in Council, 1882. 

The claim in the writ was for the return of 5 silver plates, 5 brass 
yessels, 1 candlestick, 1 brass triangle, and about 150 copper coins ; and 
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the Plaintiff alleged that the Defendant had entered his house and had HUTCHIN- 

SON C J 

taken these articles without right from the Plaintiff's house and had ^ ' * 

since unlawfully detained them. TYSER, J. 

The* following issues were settled by consent : — Gebgori Hj 

1. Had the Defendant or his agents the right to enter the house Lambed 
of the Plaintiff for the purpose of searching the same ? ^ 

2. Did the Defendant or his agents take from the house of the davies as 
Plaintiff the articles enumerated in the writ of summons or any King's 
of them and has he or his agents the right to detain the same ? dvocatb 

3. Were such articles the property of the Plaintiff and was he 
legally possessed of the same ? 

4. If not, has the Government the right of ownership in all or any 
of the said articles or any and what interest in the same ? 

5. If the Plaintiff was not legally possessed of the said articles or 
any of them has he any and what interest in the same ? 

The facts were found by the Court to be as follows : — 

1. The Plaintiff had purchased the articles mentioned in the writ and 
had them in his house. 

2. The Police made a search in the Plaintiff's house under a search 
warrant and found and took away the said articles. The things were 
not taken before a Magistrate but were retained and still were in the 
possession of the Gorernment. 

3. The silver plates or trays were Byzantine Church Plates of the 7th 
or 8th century a.d. The candlestick and other things were older. 

4. The silver plates had recently been discovered by certain persons 
named Constanti Karioli, Haji Petri Sava, and Constanti Sava or some 
or one of them who were digging for stone at Katalimata in Cyprus. 
These persons had no license to search for antiquities, and gave no notice 
that they had found the plates. The other things were found by one 
Stavri Nicola while digging at the comer of a ruined house. He also had 
no license to search for antiquities and gave no notice to the Government 
that he had found the things. 

5. Katalimata is part of an ancient town and belongs to the Bishop of 
Kyrenia. 

6. The Plaintiff bought 3 of the plates from Constanti Karioli, 2 
plates from Haji Petri Sava and the other things from Stavri Nicola. 

The District Court dismissed the action. 

At the hearing before the District Court a question arose as to which 
side was under the obligation to begin and the District Court held that 
the Plaintiff must begin. 

The King^s Advocate for the Government. 

Artemis^ Pascal and Loizides for the Plaintiff. 

The King^s Advocate ; If a person is in possession of antiquities the 
Government is entitled to take and to hold them until that person proves 
(hat he is entitled to hold them. 
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HUTCHIN- If the Court thinks the onus is on the Crown, I ask leave to produce 
«ON^O-J- evidence. 

TYSBR, J. Artemis : There is no ground for calling further evidence. 

Gbbgobi Hj. The Court held that the onus was on the Government of proving their 

Lahbbo right to hold the articles in question, but as the issues of fact had not 

W. Rbks ^^ properly tried the Court gave leave to the parties to call evidence 

Davies as before it on the following issues : 

Advwate (^) ^^re the articles or any of them obtained by digging without 

official authority in contravention of Art. 7 of the Antiquities 

Law? 
(2) Were the same found by chance and kept without information 
being given to the Government, in contravention of Art. 25 of 
the said Law ? 
Further evidence having been heard : 

The King's Advocate : Finder has no right to anything if he does 
not give notice. Purchaser from finder has no better right. The things 
are antiquities. If Government has reasonable ground to suspect illicit 
digging for antiquities and has taken under a search warrant, the onus 
is on the person from whom they are taken to prove his right to possession 
until the rights of the parties are determined. 

Artemis : Government had no right to take the things. At best only 
joint owner. Things are not antiquities. Ancient times end with the 
fall of the Western Empire, a.d. 446. 

Judgment : The Chief Justice : The Defendant ought to have 
been " the King's Advocate " simply. 

After stating the issues raised and the judgment in the District Court 
the Chief Justice continued as follows : — 

On the hearing of the appeal the King's Advocate contended that, 
after it had been proved that the things are antiquities, it was for the 
Plaintiff to prove that he had obtained them lawfully ; and he went so 
far as to say that, if a man is in possession of antiquities, the Government 
has the right to take and hold them until he proves his title to them ; he 
said that the Government, believing and having good reason to believe 
that the Plaintiff had antiquities which had been illegally excavated, was 
entitled to seize them and put the Plaintiff to proof of his lawful posses- 
sion. In my opinion these contentions are all mistaken. 

This action is in the nature of a Petition of Eight. A Petition of 
Right " is appropriate where the Crown has through misinformation or 
inadvertence possessed itself of the lands, goods or money of a subject ; 
the object of a petition being to obtain restitution, or compensation where 
restitution cannot be made. It is also appropriate where the claim arises 
out of a contract, as for goods supplied to the Crown or for the public 
service " : [Broom's Constitutional Law, 239.] 

The principle of the Law is that " the King can do no wrong " ; and 
accordingly no damages for a wrongful act can be maintained against the 
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Crown. Ministers or agents of the Crown who commit a wrong, in HUTCHIN- 
obedience to the command of the Crown, or otherwise, may be respon- ^ * * 

sible, unless they are protected by some special law ; but the Sovereign TYSER, J. 
is irresponsible. But for breach of a contract, or to recover his lands, qj^j.^^^^ jjj 
goods or money in the hands of the Crown, a subject has the remedy by Lambro 
Petition of Eight. 

The Statute referred to in the Cyprus Courts of Justice Order regulates 
the procedure on Petitions of Eight ; it does not " give to the subject 
any remedy against the Crown in any case in which he would not have 
been entitled to such remedy before the passing of the Act," Sec. 7. 
Whatever rights therefore the Plaintiff might have (if any) against the 
persons who seized his goods, his only right against the Government is, 
not for damages for the wrongful seizure, but to obtain restitution of the 
goods upon proof that he is lawfully entitled to their possession. 

The District Court apparently took the view urged by the Defendant, 
that it was not necessary for the Government to do more than prove 
that the things were " antiquities." 

The Plaintiff however says, "I was in possession, and it must be 
assumed until the contrary is proved that my possession was lawful." 
In my opinion that is right ; the contention of the King's Advocate on 
that point cannot be sustained ; it is not enough for him to prove that 
the things are antiquities — they may possibly have been lawfully excavated 
under a license from the Government, or they may have been imported 
from abroad — he must also prove that they were excavated in Cyprus and 
that the provisions of the law were not complied with when they were 
found. Being of that opinion we gave the Defendant leave to produce 
evidence before us to prove that the provisions of the law had not been 
complied with ; and such evidence was produced accordingly. 

In giving leave to produce further evidence before this Court, evidence 
which the Defendant might have and ought to have produced before the 
District Court, we did what we considered to be right and in accordance 
with the Eules of Court in order that the real issues of fact might be 
tried. The issues which were settled by consent of the parties are, as 
I have said, partly issues of law. If the issues had been settled in the 
usual way by the Court they would, I believe and hope, have stated 
definitely what were the real contentions of fact, viz. : " are the things 
antiquities ? were they excavated in Cyprus ? and had the finder a permit 
from the Government to search for antiquities ? and did he, whether he 
had a permit or not, give due notice of his find as required by law ? " 
The leave to adduce further evidence is an indulgence which ought to be 
granted only where justice cannot be done without it ; as a rule it ought 
not to be given where the party asking for it had the opportunity to 
adduce the evidence in the District Court but failed to do so merely 
because he made a mistake as to what he had to prove. But in tliis case 
we thought it would be unsatisfactory and might cause a real miscarriage 
of justice if we were to decide on the materials before the District Court 
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HUTCHIN- without any decision being given on the real facts which were, as was 

^ ' ' evident, in dispute between the parties. 

TYSBR, J. After stating the findings as to the facts the Chief Justice continued : 

Gbbo^ Hj ^^i^^ regard to my finding that the things are "antiquities," it is 

Lahbbo proved that the trays are all Byzantine Church Plate of about the 7th 

^ ^ or 8th century, a.d. The Ist article of the law as to antiquities of 20 

Davies as Safer 1291, defines antiquities as, "every work of art " (or "of skilled 

King's labour") "remaining from ancient times." The things are clearly 

" works of art " or " of skilled labour ; " and the only evidence as to their 

date is that the 5 plates, the most important of them, are of the 7th or 
8th century, a.d. ; and that the other things are also antiquities ; and 
the District Court found on that evidence that they are all " antiquities." 
The Legislature has not fixed any date the times before which are to be 
considered " ancient " and the times after it not ancient ; neither can 
we fix any such date; the word "ancient" is a loose phrase, to be 
interpreted according to the circumstances of the case. As Horace, 1900 
years ago, found it impossible to say that a poet of 100 years before his 
time was " ancient " and that one only 99 years before was not ancient, 
so I find it impossible, and unnecessary, to fix any date for " ancient 
times" and to say for example, that a thing 1,000 years old is ancient 
but that if it is only 999 years old it is not ancient : it is enough to say 
that the 8th century, a.d., is certainly, in common language, " ancient 
times." It is true that individual historians or writers on works of art 
have arbitrarily fixed on this or that period which, for the purposes of 
their treatises, they will call "ancient" or "mediaeval " or "modern ;" 
but it is certain that the Turkish legislator did not adopt any of those 
special definitions, but used the word in its ordinary sense. And I think 
it is quite clear that a thing may be from " ancient times " although it 
belongs to what some writers call for special purposes " mediaeval " or 
even " modern times." 

The 5 pots and the candlestick and the triangle are of little importance. 
Their age cannot be fixed ; but Stavri Nicola, who sold them to the 
Plaintiff, says that he found them while digging at thefoundations of his 
grand-father's ruined house : and from that circumstance and from the 
appearance of the things I conclude that they are ancient. As to the 
coins there is little evidence ; but (unless they are forgeries, of which 
there is no evidence) they are certainly ancient, and, as they were sold 
with the other copper things, I conclude that they were also found by 
the same man. 

On the findings of fact, then, what right has the Plaintiff to these 
things? Undiscovered antiquities belong to the Government; when they 
are discovered the finder has certain rights to a share if he complied with 
the requirements of the law. Those who found these things had no 
permit to search for antiquities, and gave no notice of the find. There- 
fore the things still belonged to the Government, unless the law gives the 
finder a share. The only law to which we have been referred in support 
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of the claim to a share is Sec. 25 of the Law of 20 Safer 1291. That HUTCHIN- 

SON" O J 

section imposes a fine on the finder, whether he found by chance or & ' ' 

while searching with a permit, if he fails to give notice within 10 TYSBR, J. 
days; and the fine is to be "equal to one- fourth of the things found, (juboori Hj 
excepting the share of the Government." There is no other reference Lambbo 
in the law to any " share of the Grovernment," except its share of things 
found by a person digging with a permit ; and this latter part of Sec. 
25 cannot be taken to impliedly enact that a person who, having no 
permit to dig for antiquities, finds by chance and fails to give notice 
has a right to one-third of the find. 

The finder therefore had no right to the things ; they still belonged to 
the Government, notwithstanding the transfer to the Plaintiff. The 
Plaintiff can have no better title to them than the finder had. 

The action ought therefore to have been dismissed without further 
order, and our order will be that the judgment of the District Court be 
set aside and that the action be dismissed with costs. 

As to the costs of this appeal, when we gave leave to adduce further 
evidence we directed that the Defendant should pay the costs of the 
adjournment on the 5th December 1904, in any event. And we are of 
opinion that, as to the other costs of the appeal, each party should bear 
his own. 

Tyser, J. : The learned Judge after stating the issues raised in the 
case said : — 

A question was raised in the Court below as to which was the party 
upon whom the obligation to begin fell. 

It is clear from the above statement of issues that the Plaintiff must 
begin because if the Plaintiff gave no evidence that the articles in question 
were in his possession or belonged to him and had been taken from him, 
judgment must be given against him. 

It does not however follow that the onus prohandi on all the issues 
falls on the Plaintiff. The right or obligation to begin depends on the 
onus jprolandi as regards the whole of the action, but the onus prolandi 
does not depend on the right to begin, and on particular issues the 
burden of proof frequently falls on the party who has not the right or 
obligation to begin. 

After stating the findings of fact the learned Judge continued : — 
" Whether the Government had a right to enter the house of the Plamtiff 
seems to me immaterial in this case. It is admitted that the Government 
took the things and is in possession." 

It is impossible to find that the Government did wrong in doing so, 
because it is a rule of law that the Crown can do no wrong. 

An action against the Government under the Order in Council is like 
a Petition of Eight in England. The only question which can be sub- 
mitted to the Court to decide is whether the articles in question belong 
to the Plaintiff or to the Crown. 
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HUTCHIN- As to the Plaintiff's title :— 

SON^CJ. rjijjg Plaintiff can have no greater right than that which the persons 
TYSER, J. had from whom he acquired the articles. 
Geboobi Hj ^^^ *'^® persons from whom he purchased the articles, whether they 
Lambbo were themselves the finders, or had acquired the articles from the finders, 

^ could have no greater right than the finders. 
Davibs as The question therefore resolves itself into this^what are the rights of 
King's the Crown and of those who find hidden treasure by chance and do not 
D vocA TE j^Q^Q j^jjy report of the finding, but sell the articles found as though they 
were their own property. 

The first enactment in the Destur with reference to hidden treasure 
is found at the end of Sec. 107 of the Land Code. 

The section after providing for the ownership of mines found on the 
different classes of land proceeds as follows : 

"The procedure with regard to ancient and new coins and diverse 
treasures of which the owner has no knowledge found on all land is 
explained in the books of the Sacred law (Kutb-fuqhie). " 

In commenting on this section Khalis Eshref setting out the law 
as regards subterranean treasure, which has not come where it is 
by nature, says that if the buried treasure bears an Islam, device — such 
as " There is no God save God," in whatever category of land it is found, 
it is considered as a thing found and it is necessary that it should be 
given to the owner if he comes forward. The learned commentator refers 
to Art. 769, 770 of the MejelM. 

Atuf Bey in his commentary on the same section of the Land Code, 
says, " when buried treasure is found on a Mulk building site, which is 
" clearly shewn to have been buried after the conquest, or to bear an 
" Islam device, such as, ' There is no God save God,' if its owner 
" claims that that hidden treasure is his own property, it is given to 
" him on proof being given in accordance with his statement. If he 
" does not claim that it is his property, or if it is found in a place which 
" is not the property of anyone, it is a thing found by chance " (Mejelle, 
Art. 769). 

" Therefore the person who finds advertises to the world and keeps 
" possession until the owner appears. After he has held for a time suffi- 
" cient to cause conviction that its owner will not appear, if the finder is 
" a poor man he spends it on himself, if he is rich, he gives it as alms to 
" the poor." 

" If the owner of the treasure appears after this, if its being spent on 
" the finder's own expenses, or its being given as alms is approved by 
"him, he is entitled to the eternal reward for it, if he does not so 
" approve he can obtain compensation." 

As to other buried treasures Khalis Eshref says " In the case of buried 
" treasures bearing non-Islam devices such as crosses or eflSgies regard is 
" paid to the category of the land. If they are found on Arazi Mirie, 
" they belong entirely to the State ; if they are found on Arazi Memluke 
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"one-fifth of them will belong to the Beit-ul-mal and the other four- HUTCHIN- 
" fifths are given to the person to whom that land was granted at the time °^N^v-J. 
" of the conquest, or to his heirs, and they are not given to the present TYSBR, J. 
" owner of the land." ^^^^^^ ^^ 

If they are discovered in places like 'Jibali mubah (mountains lambbo 
" owned by nobody) over which no one has obtained dominion,' one-fifth ^ 

" will go to the Beit-ul-mal and the other four-fifths will be given to davies as 
" the person who found them." King's 

"Where it is doubtful whether any buried treasures are Moslem or ^ 
" non-Moslem relics of antiquity, they are assumed to bear non-Moslem 
" devices." 

The learned commentator further states that " a foreigner Avho finds 
" mines and treasures cannot under any circumstances take the fifth ; but 
" as foreign subjects may by an Imperial decree be authorized to search 
"for subterranean treasures and mines under certain agreements and 
" conditions they can if so authorized take a share in accordance with 
" such agreement." 

Atuf Bey as to buried treasure which is non-Moslem says : — " If it 
" is non-Moslem and buried before the conquest and if the owner of the 
"land claims it, his claim can be proved and then it will be given to 
" him. If he does not claim it, one-fifth goes to the Beit-ul-mal and 
" the remainder to the person to whom the land passed first at the time 
" of the conquest or his heirs ; if there are none it will go to the Beit-ul- 
"mal." 

" If the place is mubah and not owned by anyone at the time of the 
" conquest the fifth of it goes to the Beit-ul-mal and the remainder to 
"the finder." 

" If there is any doubt whether it was hidden by non-Moslems before 
" the conquest or whether it was hidden by Moslems after the conquest, 
" if this cannot be ascertained, it will be considered as being hidden 
" before the conquest." 

He further says, " If a foreigner finds without permission he cannot 
" take a share but it is taken for the Beit-ul-mal." 

" If a foreigner is licensed he takes according to his license." The 
learned commentator adds " about the search and the procedure for these 
kinds of coins and other things it is explained in Vol. III. of the Destur, 
p. 426, dated 20 Safer 1291." 

The above is a statement by the two leartied commentators of the law 
in the books of the Fuqh as regards buried treasures other than those 
natural treasures which are dealt with by Art. 107 of the Land Code. 

A statement of the law according to Haneefa contained in the Hedaya 
2nd ed., p. 15, under the title " Zakat " is to a similar effect so far as it 
goes and so far as it is material to this action. 

From the commentators above mentioned we obtain the following rules 
of the Sher* law as contained in the books of the Fuqh as to the right 
to non-Moslem treasure whose owner is not known. 
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HOTCHIK- (1) If found in Arazi Mirie it all belongs to the State (Khalis Eshref.) 

SON^CJ. ^2^ j^ ^^^^^ j^ j^^jj^ one-fiftb belongs to the State and four-fifths to 

TYSER, J. the person to whom the land was granted at the time of the conquest 

Gregoki Hj ^^ ^*® heii-s. If there are no heirs in existence the whole of the 

Lambro treasure found goes to the Beit-ul-mal. .A person by virtue of the 

y- present ownership of the land takes nothing. 

W ■ J»EES 

Davies as (ii) If discovered in places which are mubah one-fifth belongs to the 
it^^^.'L State and four-fifths to the finder. 

There is no mention by the learned commentators of Arazi Mevqufe 
or Arazi Metruke. As to Arazi Mevqufe it is either true Vaqf, t.e,^ 
Mulk made Vaqf or Takhsisat Vaqf, t.«., Arazi Miri6 made Vaqf and 
the right to treasure found in either would, in the absence of any special 
term in the dedication, be the same as the rights in regard to treasure 
found in Mulk or Arazi Mirie respectively. As to Arazi Metruke it is 
clear that this treasure was not found in Arazi Metruke, it is not neces- 
sary to consider what are the rights to treasure found in Arazi Metruke 
under the Sher* law. 

The only case in which according to the commentators a share is 
given to the finder is where the land in which the treasure is found is 
mubah. 

Now it seems clear that the articles in dispute are non-Moslem 
articles. 

According to Atiif Bey as it cannot be proved when the articles were 
buried they must be assumed to have been buried by a non-Moslem 
before the conquest of the Island. 

The land on which the silv(jr trays were found is not mubah (unowned 
land) but it belongs to the I^ishop of Kyrenia. The other articles were 
found while digging in the foundation of a house, so that land is not 
mubah. As the lands are not mubah it follows from the law above 
stated that the finder takes nothing by the Sher' law. 

If the lands on which tho articles were found are Arazi Miri^ they 
belong entirely to the State according to the Sher' ;'aw. If the lands are 
mulk whether the persons to whom the lands first passed at the time of 
the conquest or their heirs are in existence or not, in either case an 
undivided fifth belongs to the Beit-ul-mal and the Government is entitled 
to recover the things from a finder to whom the law gives nothing. 

It follows that ifsthe law as laid down in the Fuqh applies, the articles 
belong entirely to the Government, or the Government has such an 
interest as entitles it to recover them from the finder or the Plaintiif 
who glaims by purchase from the finder. 

It remains to consider what is the effect of the law of 20 Safer 1291. 

Atuf Bey says that that law explains about the search and the manner 
of dealing with buried treasure. 

The law of 20 Safer 1291, is entitled "the Antiquities Law" and there 
has been some argument before as to what is an antiquity. 
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The term " antiquity " is not a legal terra and the only definition of ^^'J|P p^|^' 
it of which the Court can take notice is that contained in Art. 1 of the ^ ' ' 

law, that is to say, "antiquities are articles made by skilled labour TYSER, J. 
which remain from ancient times." Gbbgobi Hj. 

Whether in any particular case an article is made by skilled labour, and Lambbo 
whether it comes from ancient times are questions of fact which have to ^ b.ebs 
be decided having regard to all the circumstances. Da vies as 

In this case I have no doubt that the articles in dispute are made by ^jj^^^^^'^j, 

skilled labour, and I have no doubt that they are remaining from ancient 

times as the evidence shows that they date from the 7th or 8th centuries 
or from some earlier date unknown. 

Consequently I am of opinion that they are antiquities within the 
definition in the law of 20 Safer 1291, and that they belong to the class 
of things to which that law applies. 

That law provides for the giving of licenses for searching for antiqui- 
ties or treasure by the Ministry of Public Instruction (Arts. 4, 8, 10, 12, 
13). 

By Art. 13 no license to search for antiquities beyond the boundaries 
of a village or town will be given under that law. 

Art. 3 provides for the division of the things found under a license to 
search. 

This probably means such a license to search as may be given by the 
Ministry of Public Instruction under this law. 

In countries administered by the Sultan it is unlikely that this law 
was intended to deprive the Sultan of the power which he formerly had 
to grant licenses on such terms as might be arranged, and if that is so, 
it would not deprive the Government now administering the Island of 
Cyprus of such power if any as it takes under the Convention, and 
persons holding such licenses lawfully issued might be entitled by these 
licenses to keep a share of the things found, greater or less than the 
one-third allowed by this law. It is however unnecessary to decide this 
question, because the finder in this case had no license. I only mention 
it because of the doubt it throws upon the universality of the application 
of the firat enactment in Art. 3. 

If the enactment with reference to the division of antiquities found 
under license, applies only to things found under a license given under 
this law, it would be limited to articles found within the boundaries of 
towns and villages because it is only for such antiquities that a license to 
search can be given under the law (Art. 13). 

If the enactment in Art. 3 as to division of the things found is so 
limited a doubt arises whether the 1st enactment in Art. 3 may not be 
similarly limited. 

If the firet enactment in Art. 3 that "undiscovered antiquities, 
wherever they be, belong to the State " is of universal application, in 
whatever part of the Island these things were found they belong to 
the Government unless a share is given to the finder under the law. 
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HUTCHIN- If that enactment applies only to things found within the boundaries 

^ * * of villages and towns, then for things found outside these boundaries the 

TYSBR, J. Sher* law as to the ownership of the things remains in force. Under 

GBEGOBi Hj ^^^^ ^^ ^ ^^® ^^^^ ^^^ ^^^ finder in this case takes nothing and he can 

Lambbo take nothing unless a share is given to him by the law 20 Safer 1291, 

W Ree3 ^^^ ^^^ Government takes the whole or an undivided share in the whole. 

Davibs as For things found inside these boundaries they belong by virtue of the 

King's enactment to the Government as lone: as they are undiscovered, and it 

follows that when discovered they still remain the property of the 

Government except in so far as a share is given to the finder by the law. 

In any case therefore the antiquities in question are the property of the 
Government, unless there is some provision in the law giving the finder 
a share in them. 

In this case the finders had no license of any sort therefore they take 
no share of the things found under Art. 3 of 20 Safer 1291, or in any 
other way as finders under a license. 

I can find no express provision giving a share to a person who finds 
by accident. 

It is contended that a share is given impliedly by Art. 25 of 20 Safer 
1291, because in fixing the fine under that Article an exception is made 
of the share of the Government. 

If the Plaintifi' had acquired the things from an honest finder who had 
given notice, this contention would require a good deal of consideration. 
Before deciding it I should require further evidence as to whether or not 
the things in dispute were found within the boundaries of a village or 
town, and, if not so found, further argument as to whether the section 
applies to antiquities found outside such limits. 

But if any inference can be drawn from the article that there is an 
intention that a share is to be given to the finder I am of opinion that it 
can only apply to a finder who at some time gives notice and claims as 
finder. I do not think that it can be inferred from the words of the 
article that a share is to be given to a person who takes the whole and 
claims to take the whole of what was found and conceals the fact of the 
finding. He is a wrongful appropriator of the things found and it cannot 
be the intention of the law to give him a share of what he tried to 
misappropriate. The law certainly does cot expressly give such a person 
any share. The Court could not find that the legislature had any such 
intention unless it were clearly expressed. 

The findei-s in this case sold the things found and tried to take all 
from the Government, therefore in my opinion it cannot be held that 
Art. 25 impliedly gives them anything. 

I know of no other enactment which expressly or impliedly gives such 
a finder any share. 

In my opinion the finders are entitled to nothing. The Plaintiff has 
no greater right than they have and the Government is entitled to 
recover the whole of the things claimed. 
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There was one point raised by the King's Advocate which I will HUTCHIN- 

, . 80Jn, CJ. 

mention. 4: 

The King's Advocate contended that " If a person is in possession of TYSER, J. 

antiquities the Government is entitled to take and hold them until that (jug^^i hj 

person proves that he is entitled to have them." Lambro 

The King's Advocate cited no law or authority in support of this ^ ^^ 

contention. Davies as 

I am not aware of any law which makes a distinction between antiqui- , Kino's 
^. J ^, ^ "^ ^ Advodate 
ties and other property. 

In the absence of legislation I am of opinion that the contention is 
one that cannot be supported. 

The appeal is allowed and the cross-appeal is dismissed Plaintiff to pay 
costs of District Court and Defendant to pay Plaintiff costs of adjourn- 
ment of 5th December. No other costs of appeal. 



[HUTCHINSON, C.J. and TYSER, J.] HUTCHIN- 

SON, CJ. 

DIOPHANTO THEMISTOCLES, Plaintiff, TYSER, J. 

1905 

V. ^^ 

A. CHRISTOPHI, Defendant. ^^19 

Execution— Sale of immovable pboperty— Law of 15 Sheval 1288, 
Sec 9— Law X. of 1885, Sec 63. 

The Plaintiff, having recovered a judgment againtt the Defendant for the 
paymetU of a ium of moneys obtained an order for the tale of Defendant^ i immo- 
vable pi*operty. 

After the auction wo* closed and within 31 days of the date of the closing of the 
auction the Plaintiff made a bid exceeding the last bid at the auction by over 5%. 

An application by tJie Plaintiff to set aside the sale at the auction was dism>issed. 

Held : that Sec, 9 of the Law of 15 Sheval 1288 is repealed by Sec. 63 of Law 
X of 1885. 

This was an appeal from an order of the District Court of Larnaca. 

The Plaintiff obtained judgment in the District Court of Larnaca 
against the Defendant for the payment of a certain sum of money. 
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HDTCHIN- In execution of that judgment the Plaintiff obtained an order on the 

'^ * • 30th January 1904, for a writ of sale of certain immovable property of 

TY8ER, J. the Defendant, and the property was sold at auction in pursuance of that 

DIOPHANTO ^^'"^• 

Themisto- After the close of the sale and before the expiration of 31 days the 
cLEs Plaintiff, who was dissatisfied with the price realised, made a further 
A. Cheisto- bid, which was an increase of more than 5 per cent on the price realised 
PHI at the auction. 

The Plaintiff applied that the sale effected under the order of the 30th 
January be set aside and a new writ be ordered in accordance with 
the Law of Forced Sales of 1888, Sec. 9. 

The District Court (the President dissenting) dismissed the applica- 
tion. 

The appeal was from the order dismissing the application. 

The Plaintiff in person : 

I rely on the Law of 1888, Sec. 9. Sec. 9 of that Law is not repealed 
by the rules of sale. 

Panics V. Evgenia, 2 C.L.R., 55. Christodoulo v. H. Sophocli, 3 
C.L.R., 59. 

The Defendant did not appear. 

The purchaser did not appear. 

The Chief Justice : Sec. 63 of the Law X. of 1885, and the 
rules of sale must be read together. They provide for " the closing of 
the sale " whereupon the highest bidder is at once to pay a deposit and 
within 25 days shall pay the balance. 

These provisions are inconsistent with those of Sec. 9 of the Law 15 
Sheval 1288. 

The Legislature in the Law X. of 1885, intended to supersede the 
former provisions as to the mode of conducting sales of immovable 
property in execution. 

Tyser, J. : I agree. Fee. 9 of the Law 15 Sheval 1288, says that 
the bidding at auction will cease in 61 days, and a temporary decision 
will be drawn up, that in the event of an increase of at least 5 per cen- 
tum within 31 days from the date of that decision, it will be put up to 
auction again. 

This does not mean that the auction is to close in 61 days. 

Sec. 63 of the Law X. of 1885, says that the person appointed to 
conduct the sale shall close the sale in conformity with the provisions of 
the rules of sale or, in default thereof, when he shall consider from the 
time which has elapsed since the last previous bidding that no further 
biddings are forthcoming. 

By the word " close " in this section is meant a final ending of the 
sale. 

The two laws provide different modes of procedure and if Sec. 63 of the 
Law X. of 1885 4s carried out it is impossible to give effect to the 
provisions of Sec, 9 of 15 Sheval 1288. 
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Now the rule is that if the provisions of a later law are so inconsistent HUTCHIN- 

with, or repugnant to those of an earlier law that the two cannot stand ^ * * 

together, the earlier stands impliedly repealed by the later. TYSER. J. 

In this case the provision of the earlier law that the bidding at the DrQ^^^jrmQ 

auction will cease after 61 days and subsequently in certain eventualities themisto- 

the property will be put up to auction again, is inconsistent with ^^^^ 

the provisions of the later law, that at a time to be ascertained in aocor- a. Cheisto- 

dance with the law the auction is to be closed once for all. Therefore phi 
the earlier law is repealed. 

Appeal dismissed. 



[TYSER, ACTINO C.J. AND PARKER, ACTINO J.] TYSER, 

Acting C.J. 

DIMITRI ECONOMOU, Plaintiff, PARKER, 

Acting J. 
V 1905 

HARALAMBO CONSTANTI and another. Defendants. ^«*^ii 
Ex PARTE DIMITRI ECONOMOU. 

Execution against immovable pboperty— Rbgistbation of land in 

NAME of judgment DEBTOR— LAWS IX. OF 1896 AND IV. OF 1898. 

On an application to register land in the name of a judgment debtor^ the 
judgment creditor is bound to be ready to pay the fees of registration when the 
Land Registry Office is prepared to mahe registration. 

On failure to pay tJie fees the Land Registry Office may refuse to register. 

If the fees are subsequently paid the Court can order registration. 

This was an appeal from a judgment of the District Court of Papho 
dismissing an application of the judgment creditor for an order directing 
the Principal Officer of the I^and Registry Office of Papho to register 
certain properties in the name of the judgment debtor. 

Th, Theodotou for the Appellants. 

Adoni for the Land Registry Office. 

The facts appeared to be as follows : — 

The Plaintiff having recovered judgment against the Defendants 
applied on the 17th March 1904, to the Principal Officer of the Land 
Registry Office to register certain properties in the name of the 
Defendants. 
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TYSER, On the 11th of June 1904, notice was given to the judgment creditor 
^ * that the Principal Land Registry OflScer was prepared to register the 

PARKER, properties as desired on payment of the fees shewn against each such 
^^^^ ^* property and that if the fees in question were not paid within three 
DiMiTRi months of the date of the notice the properties might be registered on the 

EcoNOMou application of another judgment creditor. 

Hakalambo On the 14th September 1904, the fees not having been paid, the 

Principal Land Registry Officer gave notice that he was unable to 

comply with the application of the 17tli March 1904, on the ground 
that three months had passed and no fees had been paid. 

Upon this the applicant appealed to the President of the District 
Court of Papho and from him to the full Court. 

The District Court refused the application on the ground that there 
was no refusal to register but only a refusal to receive fees and that the 
proper remedy was by mandamus. 

Judgment : After reciting the above facts the Court continued as 
follows : — 

We differ from the view taken by the District Court of the facts of 
this case. 

On the documents, which are the only evidence before us, it appears 
that the Principal Land Registry Officer delivered to the applicant on 
the printed form provided for that purpose a refusal to register, and the 
reason endorsed on that form was that three months had passed and no 
fees had been paid. 

The District Court was of opinion that this was not a refusal to 
register under the act, but a refusal to receive fees. 

We cannot understand this view. There is no evidence that the fees 
were ever tendered or refused. The only thing before the Court is a 
refusal to register. 

The District Court draws a distinction between a refusal to register 
consequent upon the fulfilment of the conditions pi'ecedent laid down in 
Sec. 3 of Law IX. of 1896, and a refusal to come to a determination 
because the conditions precedent have not been fulfilled. 

The only evidence in this case is that the Land Registry Officer did 
come to a determination not to register. 

He came to that determination because th« conditions on which he 
was entitled to come to a contrary determination were not fulfilled and 
was in our opinion quite right to do so. 

There can be no question of a mandamus which is only granted when 
a public official refuses or neglects to do his duty. 

Here the Land Registry Officer did his duty. If the execution creditor 
wishes to reverse the decision of the Land Registry Officer he is em- 
powered by Sec. 6 of Law IX. of 1896, to apply to the District Court or 
a Judge thereof. 
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Now in this case it appears from the documents that there was evidence TTSBB, 
on which the Land Registry Officer would have effected registration if ^^^ 
the fees had been paid. PABKBR, 

If that evidence satisfied the Court the Court would, unless there were ^^'^^^ ^' 
some reasons to the contrary, order r^istration to be effected, if it were Dimitbi 
shewn that the fees had since been paid, or that a tender of the fees had Economou 
been made to the Land Registry Officer and the amount of the fees paid habalambo 
into Court. Constanti 

Such an order would not extend the time under which the property is 
charged under Sec. 3 of Law IV. of 1898, because that time runs from 
the receipt of the notice that the Land Registry Officer has refused to 
register. 

In this case however the Court had no evidence of the right of the 
judgment debtor to be registered, or that the fees had been paid and 
therefore rightly refused to order registration. 

There was another question raised in this case as to the time within 
which the fees for r^istration should be paid. 

The Land Registry Officer contended that the applicant was debarred 
from paying after the expiration of three months from demand or a 
reasonable time. The applicant seems to have contended that he might 
tender the fees at any time. 

In our opinion the law requires the applicant to be ready to pay the 
fees at the time when the Land Registry Officer is ready to eflfect 
registration. 

After sending in his application the applicant is bound (1) to procure 
that a local inspection be made of the property ; (2) to adduce sufficient 
evidence ; (3) to pay the fees. If he fails in the performajice of any of 
these three things, the Land Registry Officer may refuse registration. 

It may be that no one can complain if the Land Registry Officer gives 
further time for the payment of fees. As to that we express no opinion. 

But in our judgment on the true construction of the Law it is not 
necessary. The applicant knows what is required of him when he makes 
his application. 

If the ground of the refusal is removed by the subsequent payment, 
the Court can order registration, in the same way as it could order 
registration if sufficient evidence were not adduced before the Land 
Registry Officer and better evidence were subsequently produced before 
the Court. 

There is another point as to the form in which the application to the 
Court should be made. 

By Sec. 6 of Law IX. of 1896, the application is to be made to the 
District Court of the District in which the property is situated. It does 
not say how it is to be made. 

The application should be by motion or petition but not by motion in 
the action in which the judgment was recovered. 

The notice of motion might be in the following form ; 
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TY8ER, 
Acting C.J. 

k 
PARKER, 
Acting J. 

DiMITRI 

ECONOMOU 

V, 

Haralamro 
constanti 



126 

In the District Court of Papho. 

In the matter of Law IX. of 1896 and 

In the matter of the refusal of the Land Registry Office of the 
District to register in the name of judgment 

debtor the properties set out in the application of 
of dated the day of 

Take notice that an application will be made before the Court or a 
Judge thereof on the day of or as soon 

thereafter as the said applicant or his Advocate can be heard for an order 
that the said properties shall be registered in the name of the said 
of 

Dated of 

To the Principal Land Registry Officer of the District. 

Signed 
of 



or 



(applicant) 

(advocate) 
for of 

This notice should be served on the Principal Officer of the Land 
Registry Office and the application heard at the time fixed by some 
Judge of the District Court. 

We do not say that this is the only procedure which may be adopted, 
but as the Act is silent as to procedure and there appear to be no rules 
we indicate this course for the guidance of applicants under the Act. 

Appeal dismmed with costs. 



TYSER, 

Acting C.J. 

k 

PARKER, 

Acting J. 

1905 
July 15 



[TYSER, Acting C.J. and PARKER, Acting J.] 

REX Plaintiff, 



V, 

THEOPHANI YEORGHI Defendant 

Rape— O.P.C. Art. 198 and Addition to Art. 198— By force— Jbbba' an. 



TJie Defendant attempted to have carnal knojvledge of a married woman by 
indvMsing her to believe that he was her husband. 

Held : that the Defendant was guilty under tlie Addition to Art, 198 of 
the 0,P.C. 

Appeal from a conviction of the District Court of Papho. 

No one appeared on either side. 
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The facts were as follows : TYSBR, 

The prosecutrix was a married woman. During the absence of her ^ 
husband, the Defendant got into her bed at night and endeavoured to PARKER, 
have carnal connection with her. Acting J. 

She asked if he was her husband and he kept silence. Rex 

Subsequently the woman discovering that he was not her husband, gave ^'• 

an alarm and the Defendant ran away. Ybobghi 

Judgment : In this case the prisoner got into the bed of the prosecut- 

rix and performed acts which shewed his desire to have carnal 
knowledge of her. 

She asked if he was her husband and he kept silence and in our opinion 
it is clear that he intended at that time if not earlier to carry out his 
purpose by leaving the prosecutrix to suppose that he was her husband. 

It has been held in England that carnal connection where the woman 
consents under the impression that the man is her husband is not rape 
(Q. V, Barrow, L.R., 1 O.O.R., 156) but the law laid down in that case 
has been commented on adversely in The Q. v. Flattery, 2 Q.B.D., 410. 

The Turkish Criminal Code moreover is evidently largely modelled on 
the French Code and in the cojistruction of Art. 198 of the Turkish 
Criminal Code it would be safer to follow the decisions on the analogous 
Art. No. 332 of the French Code rather than the English decision if 
any difference exists. 

Now it has been held in France that a man is guilty of " viol " who 
goes by night by surprise into the bed of a married woman in the place 
of her husband and succeeds in violating her (Commentaries on French 
Codes by H. F. Riviere and others. Art. 332). 

We are of opinion that such an act would also be carnal knowledge by 
violence within the meaning of Art. 198 of the Criminal Code. 

It is clear that the Defendant attempted such an act, *.«., he intended 
to do it and would have carried his purpose into effect, if the woman had 
not discovered her mistake. 

The sentence must be confirmed. 
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Admission, by accused— ^<^ Criminal Law. 

„ , by Advocate 

Adultery, evidence necessary to prove ... 

„ , right of husband to stay prosecution of wife 

Advocate, authority of 

Alimony, jurisdiction of Sher' Court in suits for 

Antiquities, Law of 

Appeal, gmnt of leave to 

Arazi-Miri^, prescriptive right to 

„ „ , rights of Mutasarrif 

„ „ , succession to ... ... 

Attorney, power of, construction 

Civil Procedure Amendment Law, 1885 (10 of 1885) ss. 48, 63 

Compromise, power of Advocate to conduct action 

Contribution between joint debtors 

Corroboration, evidence of single witness 

Costs — ^6' Practice. 

Co-sureties, contribution between 

Criminal Law, admission by accused when receivable in evidence 

„ „ , atlultery, evidence nece-sary to prove 

„ „ , „ , meaning of caught in the act 

,. M > > , right of husband to stay prosec ition 

„ „ , corroboration what required 

,, „ , possession of fire-arms 

„ ,, , See Pi-nal Code, Laws, Penal Code. 

Damages, measure of, sub-lessee and lessee * 

District Court, juris* Hction of 

„ „ , no jurisdiction to cancel registration of judgment of another 

District Court 

Dowry, jurisdiction of Sher' Court 

Evidence, admission by accused 

„ , corroboration of witness 

„ , legality of marriage 

„ , onus proband! 

„ , proof of adultery 

„ , proof of inadequacy of bid on sale in execution 

Evqaf — 5t'« Vaqf. 

Execution by sale of land, proof of inadequacy of bid 

„ See Immoveable Property. 

Extension of Inheritance — See Vaqf. 

Fire-arms, possession of , what is 

Ijaretein, vaqf, mahlul, limitation of actions 

Illegitimate child, right of inheritance 

Immovable property, Arazi-Miri^, sale of deceased debtor's 

V , ,1 » , succession 

„ „ , „ ), , ten years' possession 

„ „ , execution, registration in name of debtor 

„ „ , „ , sale by auction, manner of 

„ „ , mulk, informal sale, right to profits accrued before sale 

set aside 

„ ,. , „ , double registration 
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Immovable pniperty, sale in exeeutii>n, iiia»le'iuatc bid 80 

„ „ , „ „ ., , mortgagetl house, house accommoda- 
tion 90 

„ ., , sale under Tithe and .Tax Collection Onlinance (U of 

1882.) liability for non-completion ... 83 

„ „ , sale, writ of, lapse of 16 years after jmlgment 81 

„ „ , Si'e Arazi-Miri(^, lan<l, vajf. 

„ „ , title-dwds. effect of 67 

„ ,, , writ for sale of, construction 49 

Inheritance to Arazi-Mirie 28 

Intiqal— «SV^ Inheritance. 

Joint debtors, contribution l)ctween .. 18 

Judgment, connection of mistake in ' 'M 

„ , debt, priorities 100 

„ , registration, effect of 101 

„ , writ of sale of immovables, lapse of 15 years 81 

Jurisiliction District Court of, to cancel memorandum of judgment of another 

Court 63 

„ „ ., ,, , to restrain priest from trespassing in Church... 70 

„ Shcr' Court of 1 

I^nd, Arazi-Miri<3, rights of Mutasarrif ' 94 

„ , purchaser umler informal sale not liable to account for profits 6.5 

„ , prescriptive title not recognise<l without registration . ... 67 

„ , succession of illegitimate child 23 

„ , which of two existing registrations shall prevail 13 

„ , See Arazi-Mirie, Immovable Property, Va if, Mahlul. 

Laws, construction of, annex to Convention 1 

„ , „ „, 12 Zilqade, 1282 52 

„ , „ „, 17 Muharrem, 1284 23 

„ , „ „, 1 Jemazi-ul-Evvel, 1284 (Heport) 52 

V 5 n >j » '■^ It « ••• ••• ••• ••• ••• ^^ 

„ , „ „, 15 Sheval, 1288, 8. 1 100 

„ , „ ,, , „ ,. „ s. y ... ... ... ... ... 121 

„ , „ „, 16 Zilqade, 1292 47 

„ , „ „ , 23 Rebi-ul-Evvel, 1293 (Emirname) 52 

,, , „ „, Land Code, s. 28 67 

,, , ,, ,, , ,, „ s. 31 ... ... ... ... ... Jl 

„ , „ „, „ „ «. 78 lOG 

„ , „ „, Penal Code, s. 124 20 

„ , „ „, „ s. 190 and addition i. 126 

„ , „ „, „ s. 201 6 

„ , „ „, „ ,, and addition 14 

„ , „ „ , Cyprus Courts of Justice Order, 1882, s. 20 1 

„ , „ „, „ „ „ „ ,ss.21,29 ... 70 

„ , „ „ , „ „ ,, ,, , s. 38 ... ... 45 

„ , » ,M „ V : ,. .s. ^4 no 

r, , » ,M ,, n „ ., ,S. 196 5 

„ , ,, „, 10 of 1885, ss. 48, 53, 58 49,90 

„ , n „, » » 8.63 121 

„ , „ ,.,4 of 1886, 67,108 

„ , „ „, 9ofl886. s. 8 .... 100 

„ , „ », 5 of 1887 108 

„ , „ „, 14ofl889, s. 6 17 

„ , „ „, 16 of 1889, ss. 3, 6 80 

„ , „ „, 8 of 1894 63,49 

„ , „ „, 20 of 1895 23 
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Laws, construction of, 9 of 1896 

„ , „ ,M 4 of 1898 

„ , Orthodox Greek Church of, proof of 

„ . repeal by subsequent inconsistent enactment 

„ — See Mejell^, Penal Code. 

Lease, forfeiture of, rights of sub-lessee 

Leave to appeal 

Legality of marriage ...' 

Lessee implied agreement as to rent 

Limitation of actions, Delegates of Evkaf 

„ „ „ , prescriptive title without registration 

„ „ „ — See Prescription. 

Mahlul, Arazi-Miri^, abandonment of prescriptive right 

„ , I jaretein, limitation of actions 

Marriage, legality — Orthodox Greek Church, proof of ... 
„ of persons within fifth degree of consanguinity 

Measure of damages^lessee and sub-lessee 

Mejell^, ss. 166, 1238, 1254, 1265 

„ ,8.233 

,. ,8.1269 

„ ,ss. 1517, 1542 

„ . , 8. 1660 

„ , ss. 1660, 1661 - 

„ , ss. 1013, 1660, 1786, 1787 

Memorandum of judgment, cancellation of 

Mulk— /Si-f^ Immovable Property, Land. 

Orthodox Greek Church, law of, proof 

Penal Code, s. 198 and addition 

„ ,s. 201 

„ „ , s. 201 and addition 

Power of attorney, construction of 

Practice, correction of mistake in judgment 

„ , defendant relying on prescription nr.ust bring claim 
tion 

„ , discretion of Court as to costs 

,, , duty of Sheriff to follow directions of writ ... 

„ , leave to appeal 

„ , notice to party dispensed with 

„ , parties to action by or against a village 

„ , proof of inadequacy of bid at auction 

„ , rules of 1886, 0. 21 R. 29 

„ , service of notice in case not covered by any rale 

„ , what Court can cancel registration of judgment 

„ — See Civil Procedure. 
Prescriptive title, Arazi-Miri^, abandonment of right i ... 
„ „ , not recognised without registration ... 
Priorities, proceeds of sale of Arazi-Miri6 of deceased debtor 
Profits — See Land. 
Proof of law of Orthodox Greek Church 

Registration of judgment, effect of 

„ — See Immovable Property, Land. 

Religious matters, what are 

Rent, implied agreement as to 

River, unowned, right of user ... ... 
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Sale, fruit trees, right of purchaser to fruit 

„ , informal, right to profits accruetl before sale set aside 

„ of immovables, Arazi-Miri^ of deceased debtor ... 

„ , M » house accommodation, mortgaged house 

„ , „ , — See Immovable Property. 

„, i» t Tithe and Tax Collection Ortlinance, non-completion ... 

„ , „ , writ of, 15 years after judgment 

Sher' Court, jurisdiction of 

Sheriflf, duties of on forced sale 

Succession — See Inheritance. 

Temyiz Court judgment, correction of mistake 

„ „ „ , how it was prepared and ratified 

Tenant, implied agreement as to rent 

Tithe and Tax Collection Ordinance (14 of 1882) liability for non-completion 

of sale of immovables 

Title-dee«l for immovables, effect of 

Trees, sale of, right of purchaser to fruit 

Vaqf, ijaretein, limitation of actions 

„ land, rent payable 

,, ,,, power to alter rent by agreement 

., dedication without vaqfieh 

„ extension of inheritance, fee on 

„ „ „ „ , of part of property 

Village, parties to actions by or against 

„ , service of notice on ...' 

Water, rights of user 

Words, meaning of, " bina " 

M , » „, "children" 



>» > 


M 


„,"dawa" 




1» ) 


V 


»,"cleyn" 




!> > 


») 


„,"ebnie" 




»» > 


!J 


„,"evlaKl" 




» 


l> 


„,"jebra*an" 




» » 


» 


„,"m'ehr" 




>• > 


» 


„."nafaqa" 




» > 


>» 


M,"»ehr" 




V > 


M 


„ , "possession" 




» f 


»> 


„ , "religious matters" ... 




» » 


)> 


„, "river" 




Writ of sale of immovables, lapse of 15 years after judgment 


Writ of sale of undivided share, construction of 
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